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SINCLAIR-MURRAY CAPITAL CHANGES REPORTS* 


When capital changes affect income from an invest- 
ment portfolio—how can the Tax Man get the facts and 
information needed for correctly computing gain and loss 

, for federal income tax purposes? 


, 


For more than two decades top tax specialists have 
turned to the authoritative pages of SINCLAIR-MURRAY 
CAPITAL CHANGES REPORTS for this kind of data. In its 
three encyclopedic loose leaf Volumes the complete capi- 

* - \tal changes histories of over 12,000 corporations are set 
_ forth and kept continually up to date through fast, regu- 
“—~ (lar loose leaf *Reports.” 


Included in its comprehensive coverage of this field 
“are full details on the federal tax aspects of stock rights, 
_~ stock dividends, liquidating distributions, exchanges in 
_reorganizations, dividends on preferred stock redemp- 


* Sinclair, Murray & Co., Inc., is a wholly owned 
subsidiary of Commerce Clearing House, Inc. 





tions, nontaxable and capital-gains cash dividends, inter- 
est on bonds ‘‘traded flat,"’ and the like. 


Then, too, there is everything needed in handling the 
federal tax problems peculiar to taking deductions on 
worthless securities, war casualty losses and recoveries, 
and the dividends received credit for corporate holders 
of certain public utilities stocks. 


Not a statistical service, not a financial advisory serv- 
ice—these fill their own place in reporting financial 
events. SINCLAIR-MURRAY CAPITAL CHANGES REPORTS 
is concerned not with reporting financial events as such, 
but is exclusively concerned with reporting instead how 
certain financial events affect the tax picture of the 
security holder. 


Your subscription is invited—tfor more details write: 


ERCE, CLEARING, HOUSE,.INC., 


NNNWW Nese e nn wenn en NRNnBnnnnNh  Seacnn nn enonnnnnnneanennnanane? 


PUBLISHERS OF TOPICAL LAW REPORTS 


522 Firtn Ave. 1329 E Street. N. W. 
New YORK 18 WASHINGTON 4 


214 .N. MICHIGAN AVE. 
CHICAGO 1 
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Condensed Statement of Condition, December 31, 1951 


RESOURCES 


Cash on Hand, in Federal Reserve Bank, and Due from Banks and Bankers $ 862,777,767.12 


7 U.S. Government Obligations . . .......+4++2+e8-e 696,004,298.76 
| Loans and Bills Purchased . . . . .. . . eee ee ee e)~)s«,384,002,465.10 
| Public Securities . . o oo eo ww lw tw wl we 6 OLB GISM 
Stock of Federal —_— Bouk as ae ae a ee ee a ee 9,000,000.00 
Other Securities and Obligations . . ...... . 56,523,065.47 
Credits Granted on Acceptance es. Fe ae a ee 13.486,849.70 
Accrued Interest and Accounts Receiv shile a te ar a 13,644,346.73 

» Real Estate Bonds and Mortgages . . . . . . . s . 35,039,842.87 188,707,178.01 
STS ae ae ee ee a ee ae a ae ae a 4,966,954.59 
CT : «6 ¢ @ a oe we « « we & @ & See we ecm 15,860.82 


Total Resources .....- + + © © «© «© « « «© « « $3,136,474,524.40 


LIABILITIES 


a ee ee ee i ee ee 
3, ee a 


, 6 Soils a a a a ae A 77,965,140.53 
Total Capitel Funds . . . . «© «© «© © © © 0.06 © 0 ct § BUGGER IRS 
Deposits . .. . a a a ee ee ee ee ee ee ee 
Foreign Funds Rewvewed oe ee a A OE eS ee 225,000.00 
Acceptances a ~ «+ «© « © « $ 19,588,135.84 
Less: Own Acceptance es Held for Investment... . . 4,744,085.78 c 
$ 14,844,050.06 - 
Dividend Payable January 15, 1952: p> & 
ee a ee eee ee ee ee 3,000,000.00 f goes 
Extra — a a a a ee ee 2,000,000.00 ee b 
Items in Transit with Foreign Beuneles a ie ee ee ee 558,889.11 ' E 
7 Reserve for Expenses and Taxes oe ee a ae 24,158,288.98 H f: 
Giher Lisbilities . . «1.1 seco ee « «) SOULSORDD 58,472,767.34 By Fe ome 
Total Liabilities . . . . . . - - 6 + ee ee + + $3,136,474,524.40 [ oe ee 
Se f . Boe 
Securities carried at $208,828,990.91 in the above statement are pledged to qualify for i 4 F F ; 
fiduciary powers, to secure public moneys as required by law, and for other purposes. ee 4 : f i : 
— ee — E s « 
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BOARD OF DIRECTORS P " 
eniiiinin s deals tatement of Condition, December 31, 1951 
Chairman I 
. Q. ADAMS ) | 
the RESOURCES 
CARL A. BIRDSALL 
aaa Cash and Due from Bank $ 735,851,544.48 
CHAUNCEY B. BORLAND asn an ue from ee ee ee > 9944. 
a ee United States Government Obligations. 1,179,389,354.26 
CHAMP CARRY —_ 
President, Pullman Incorporated Other Bonds and Securities ee ee a es a 14 | ,090,922.70 
D. A. CRAWFORD - en Tee ee Te ee Tere 623,963,024.88 , 
i —« ' 
Stock in Federal Reserve Bank........ 4,800,000.00 
EDWARD A. CUDAHY . egblepeasioapeon | ff 
ne roe Customers’ Liability on Acceptances... 1,976,631.84 
JOHN F. CUNEO Income Accrued but Not Collected.... 7,268,773.50 
President, The Cuneo Press, Inc. B ki H 9 000 000 00 
c 4 
MARSHALL FIELD an ing OUSS cc cece eee ae ka eee « A A ° 
President, Field Enterprises, Inc. $2.703.340.251.66 
LAWRENCE P. FISHER lees ae 
Director, General Motors Corporation ee 
CHARLES Y. FREEMAN ‘ CUR 
airman, mmonwealth Edison Company 
LIABILITIES Midw 
THEODORE V. HOUSER 
Vice President, Sears, Roebuck and Company Trust 
JAMES R. LEAVELL PG cnceaseneneeow itinnaweus $2,480,279,725.13 Forur 
Banker | 
EO EE TT Ee 1,976,63 1.84 om 
WILLIAM H. MITCHELL P 976,6. Sensi 
Partaer, Mischell, Hutchins & Co. Reserve for Taxes, Interest, and Expenses 10,881,467.13 ees 
ROBERT H. MORSE, JR. A - er 
President, Fairbanks, Sere te Co. Reserve for Contingencies. .........5- 18,105,553.83 
PETER V. MOULDER Income Collected but Not Earned..... 947,313.79 
Executive Vice President, 
Keung i e—aimaaa aaa Capital Stock (1,800,000 shares. Par value $33%) — 60,000,000.00 
A. W. PEAKE P. Pp 
President, Standard Oil Company (Indiana) ee ee eee 100,000,000.00 w 
ILI 
Se itl NN FEST TCC CTT ST Tee 31,149,559.94 M. M 
en THON 
FRANK F. TAYLOR 7 = 
Vice President $2,703,340,251.66 T A 
HERMAN WALDECK F. M 
Executive Vice President as G Ohtiesti sos inened S. J. 
ite > 1e > = coe 12. ‘a S d 75¢ 4 
R. L. WILLIAMS United States repens ) eens carrie , we $225, 8,759.34 
President, Chicago and North Western are pledged to secure public and trust deposits and for other 
Railway System purposes as required or permitted by law 
CHARS DO. ee Member Federal Deposit Insurance Corporation Pub 
WHEN YOU BUY OR SELL U. S. GOVERNMENT OR MUNICIPAL SECURITIES— 7 
uDsc 
We invite you to use the complete facilities of the Continental Illinois Bank. Our facilities include a F 
substantial trading position in these securities and private wires to the principal banking centers. Trust 
‘ oan . ° P said endors 
You will be served by specialists with long experience in the securities field. i 
Entere 
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Cover Picture Washington, D. C., 
viewed from the Lee Mansion across the 
Potomac. In the foreground is the grave of 
Major Pierre Charles L’Enfant, French army 
engineer and architect, who served under 
Washington in the American revolutionary 
army and in 1791 drew the plans for the 
capitol city. Fortunately, like a good estate 
plan, the design was flexible enough to allow 
for a beautiful and orderly city despite the 
operations of land speculators which caused 
the city to develop toward the northwest 
instead of the southeast. The streets at right 
angles with avenues on the diagonal gave 
easy access to any section, while control 
of the city in case of attack or revolution 
could be strengthened by artillery units 
placed in the circles at major intersections. 
Washington’s population (1950 census) was 
nearly 800,000 with a million and a half 


| visitors each year. Thirteen of its banks are 


over $25,000,000 in resources, and deposits 
for the city total over a billion dollars. 


Photo by Louis C. Williams 
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CORRESPONDENCE 





Guardians’ Investments in 
Massachusetts 


In the October, 1951, issue (p. 698) in 
an article entitled “Probate Courts: Law 
and Procedure,” by Daniel M. Schuyler, 
there is the following paragraph: 

“The tendency is toward a liberal- 
ization of the investment limitations 
on the guardian and conservator as 
well as on the trustee. However, some 
states continue to distinguish between 
the two classes of fiduciaries, e.g., 
California, Illinois, Kansas, Mary- 
land, Massachusetts, Minnesota, North 
Dakota, Oklahoma and Texas. The dis- 
tinction is primarily characterized by 
the trustee being controlled in his in- 
vestments by the ‘prudent man’ rule, 
whereas the guardian is under a ‘legal 
list’ limitation, see e.g., the foregoing 
except Maryland and North Dakota. 
There is no real basis for this distinc- 
tion, and recent statutory liberaliza- 
tion applicable to investments by both 
classes of fiduciaries tends to substan- 
tiate this belief, see e.g., Colorado, 
New Jersey, New Mexico, New York, 
Tennessee, Utah and Washington; cf. 
Florida.” 

I know of no “legal list’ limitation 
in Massachusetts in connection with 
guardians. 

Harry Olins, Esq. 
Boston, Mass. 

Ep. Note: Agreed. The author had in 
mind the Massachusetts statutes author- 
izing guardians to invest in certain 
specific items such as insurance, endow- 
ment and annuity contracts and common 
trust funds. 


Technical but Practical 


I have been enjoying the tax articles 
that have been appearing in your col- 
umns. They are an interesting mixture 
of technical and practical writing. 


Edward N. Polisher, Esq. 
Philadelphia, Pa. 


A AA 


Common Trust Fund Erratum 

In the list of bond holdings by Com- 
mon Trust Funds (Dec., p. 829) the 
number of funds holding Pennsylvania 
R.R. Sec. Ser. 4% 1952-64 should read 
“6 7° 





EDITORIAL... 


Our Common Estate 


RESOLUTION, NOT REVOLUTION, MAKES IT GREAT 


“Either some Caesar or Napoleon will seize the 
reins of (the American) government with a strong 
hand; or your Republic will be plundered and laid 
waste by barbarians in the 20th Century as the Roman 
Empire was in the Fifth; with this difference, that the 
Huns and Vandals who rav:ged the Roman Empire 
came from without, and that your Huns and Vandals 
will have been engendered within your own country 
by your own institutions.” 

Lord Macauley, in a letter dated May 1857 


HE EXCEPTIONAL PROPHETIC POWERS of this eminent 

British statesman would be grave cause for concern, 
were it not that forewarning can generate the forearming. 
And if the recent years have shown weaknesses and cor- 
ruption they have also shown public resentment toward the 
authors thereof, and willingness to stand by our guns when 
there is danger of being pushed around. The germs of de- 
struction are constantly at work in a political economy just 
as they are in nature; but we also have the power to sur- 
vive and progress—if we have the resolution. Perhaps we 
have no Peace because we have no Purpose. 

We Americans have the greatest estate of any peoples on 
earth, but its material value is meaningless and will evapo- 
rate without attention to the obligations which we. as both 
the life beneficiaries and trustees, must assume. From our 
forefathers we have inherited the finest institutions and tra- 
ditions and principles, along with the finest productive ma- 
chine built by their savings. It is our duty to pass them on 
in at least as good condition as we received them. 

That we have gone so far into debt, partly from spend- 
thrift habits, partly from neglect of our trust, does not 
engender over self-confidence in the future. But we have 
the equipment to start paying off. Our industrial plant and 
laboratories, our educational facilities and know-how, our 
health and courage provide adequate building materials. In 
the Bible and in our Constitution we have the blue-prints. 
In our hearts we need only the will, each to do his own 








LIBERTY TO OBTAIN 
A LITTLE TEMPORARY 


SAFETY, DESERVE 
NEITHER LIBERTY 


NOR SAFETY. 








Poinier cartoon in Detroit Free Presa, based on statue “Freedom of 
by Hans Schuler. 


Conscience,” 


job, and a bit over to promote among our neighbors a 
better understanding of the duties of a trustee of Private 
Capitalism. 

The Bolshevists or Communists 
the Huns and Vandals 
lion on us, first by infiltration and ideological warfare, now 
by a war of attrition fought by their puppets while they 
hold the coat. But both are intended to bleed our young 
men, our economy and our resolution and faith. And on 
our side we have failed to provide positive leadership, and 
have vacillated between puny Socialism and rabid Socialism, 
perhaps because too few have thought through the values 


modern counterpart of 
have been trying to force revolu- 


of our Enterprise Capitalism as have the Communists, who 
so fully realize its superiority and appeal that they dare not 
let their people see its work. ° 

This year should see the rise of a splendid new leadership, 
a rebirth of morality in political affairs and possibly the 
start of a crusade for Peace and understanding of economic 
as well as social Freedoms. Men of proven ability have 
offered their services for the Presidency. It is up to each 
of us individual trustees to lick corruption and counteract 
the feeling of despair right on our own block. for as the 
astute politician James Farley said “Fhe wards are where 
the votes are’—the votes for men and for principles. 

If we would protect the value of the dollar, with which 
our rewards, our debts, our economic power—and our trus- 
teeship—-are all measured, we can start by avoiding waste 
in our own households. If we would protect our economic 
system we can do no better than to study its basic principles 
and values and relationship to the rights we treasure. When 
we have fully appreciated the character of Private Capital- 
ism we will find effective ways to tell others, as have politi- 
cal-economists like Henry Hazlitt in his book “Economics in 
One Lesson” and Clark and Rimanoczy in their basic text 
entitled “How We Live.” 

If we are to avoid the fulfillment of Lord Macauley’s 
prophesy, and that of Lenin’s that Russia would conquer 
us, not by military conquest but by draining our economic 
resources to the point of national bankruptcy, we shall want 
all the able leadership we can get, on Main Street and Wall 
Street as well as on Pennsylvania Avenue. And as the first 
step on the way we might well pay heed to the remarks by 
Rep. Judd of Minnesota who, in his address to the Mid- 
Winter Trust Conference in 1949, remarked that human 
beings were in danger because they had so far lost the 
ability to distinguish Friends from Enemies. Animals that 
lose that sense soon become extinct; the Russian people are 
paying with their freedom for that lack of distinction; we 
in the New Year could resolve to learn which people and 
which principles are healthy and which destructive of our 
personal estates and our Common Estate: America. 
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Dangerous Trends Noted in 
Economic System 


Three trends brought about by Fed- 
eral policies could threaten the survival 
of our civilization and individual lib- 
erty, declared Bradford B. Smith, econ- 
omist of the United States Steel Corp., 
speaking before the recent Fifth Annual 
Management Executives’ Conference of 
the American Society of Engineers. 
After tracing the gradual growth 
through the centuries of moral and codi- 
fied law for the protection of the indi- 
vidual against oppression of the strong- 
er elements. Mr. Smith pointed out how 
dollar debasement has brought about 
price coercion. The third dangerous ele- 
the redistribution of 
through progressive income taxation. 


ment is income 

The immorality of debasement of the 
medium of exchange is obvious, being 
a forced levy upon the savings of every 
citizen. Price coercion by suspension of 
substitution of at- 
tempted price control is merely an at- 


economic law and 
tempt to cover up for a depreciated cur- 
rency. Nor is there justification in prin- 
ciple for progressive taxation of income. 
now at a 90°% peak bracket, if one con- 
siders the citizenship basis of an equal 
vote and an equal share of the load. 
These very policies, so eagerly en- 
acted and enforced by our legislators, 
are those most favored by our enemies, 
the Communists. to break down our free 
enterprise economy. because they con- 
tain the seeds of discord and inequity. 
Mr. Smith urged the return to the time- 
proven principles upon which this _re- 
public was founded to avoid the dangers 


of internal erosion. 
A A A 


Nadler on Economic Outlook 


Although there is no reason to be- 
lieve that we have learned to eliminate 
the swings of the business cycle, a major 
depression with sharp commodity price 
declines and severe unemployment can- 
not take place in the future. said Dr. 
Marcus Nadler, economist for The Han- 
over Bank of New York, in a recent re- 
port to officers and customers of the 
bank. While fluctuations of 
considerable magnitude can occur, the 


business 


upward and downward swings will be 
shorter. Dr. Nadler stated that inflation 
forces would lose their influence with 
waning defense expenditures and large 


capital outlays by corporations, Eco-’ 


nomic, political, social changes of the 
last twenty years have to some extent 
altered the pattern of the business cycle 
and removed the danger of a severe 
depression like that of 1932-33. 


January 1952 


















American Bankers Association 
MIDWINTER TRUST CONFERENCE 


February 4-6, 1952 
The Waldorf-Astoria, New York City 





FEBRUARY 4— 9:45 A.M. 


Address—Joseph W. White, President, Trust Division, 
A.B.A. and Vice President, Mercantile Trust Co., St. 
Louis. 

“America at the Cross Roads”—Dr. Theodore G. Gronert. 
Chairman, Department of History, Wabash College, 
Crawfordsville. Ind. 

FEBRUARY 4— 2:00 P.M. 

“What The Trust Department Should: 

Tell Its Customers”’—-Thomas H. Beacom, Vice Presi- 
dent. The First National Bank of Chicago. 

Tell Its President”—Walter Kennedy, President, First 
National Bank. Montgomery, Ala. 

Tell Its Directors’—R. M. Alton, Vice President, United 
States National Bank. Portland. Ore. 

Tell Its Stockholders’—Swayne P. Goodenough, Vice 
President. Lincoln Rochester Trust Co., Rochester. 
N.. ¥. 

“Federal Tax Responsibilities of an Executor”’—Marvin 
K. Collie. Vinson, Elkins, & Weems, Houston, Tex. 

“What Price Trust Service?”—H. M. Bardt, Vice Presi- 
dent and Senior Trust Officer. Bank of America N.T. 
& S.A.. San Francisco. 


9:15 A.M. 


“Impact of International Situation on Trust Investments” 
Dr. Marcus Nadler. Professor of Finance. New 
York University. 

Address-——C. Francis Cocke, President, American Bankers 
Association and The First National Exchange Bank 
of Roanoke, Va. 

\ddress—Howard L. Barkdull, President, American Bar 
Association, Cleveland. 

FEBRUARY 5 — 2:00 P.M. 

“Ten Years of Formula Investing’—Charles Zukoski, Jr., 
Vice President and Trust Officer, First National Bank 
of Birmingham, Ala. 

“Chemical Industry as an Investment Opportunity”— 
Richard B. Schneider, Arthur D. Little. Inc., Boston. 

Question Period on Trust Investments—Paul I. Wren, 
Vice President, Old Colony Trust Co., Boston, Leader. 


FEBRUARY 6— 9:15 A.M. 


An Hour of Trust Questions—Richard P. Chapman, Ex- 
ecutive Vice President. Merchants National Bank, 
Boston, Leader. 

“The Estate Planning Team—Its Duties and Functions”— 
Mayo A. Shattuck, Haussermann, Davison. Shattuck 
& Field. Boston. 
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Dividend Outlook for 1952 


A note of caution characterized the annual report to 
shareholders of the investment management of Group Se- 
curities, Inc., a leading mutual investment company. “Cur- 
says Harold X. Schreder, 
“is explained by the fact that stock 
prices depend not only upon the level, but more particularly 


rent stock market uncertainty,” 
Director of Research, 


upon the trend of earnings after taxes. 


“As the accompanying chart shows, earnings have been 
in a sharp downtrend this year for the first time since 
1942. The downtrend was especially pronounced in the third 
quarter when the retroactive features of the Revenue Act 
of 1951 were recognized in corporate accounts. More im- 
portantly, the last ten years uptrend in dividends also turned 
The question now, therefore, is 


downward after mid-1951. 
how far down are earnings and divi- 
dends likely to go. 


“Our careful analysis of the outlook 
for corporate sales, profit margins, and 
taxes leads us to believe that earnings 
on the stocks comprising the Dow-Jones 
Industrial 
totaled a 
which average 
195] likely 
$22 per share in a moderate downtrend 
for 1952. Dividends this year should 
nearly equal last year’s record level of 
$16.13, but due to the expected lower 
earnings and the tighter cash position 
of corporations, dividends 
may well decline to around the $14 per 
share level.” 


earnings which 
1950, 


$25 


\verage. 
peak $30.70 in 
should 


and 
for 


about 


about 


very will average 


next year’s 


A A A 


Contradictory Business 
Influences Appraised 


Despite the rise in defense expendi- 
tures to above a $40 billion rate annu- 
ally since March, 
production activity has approximately 
offset it, with no appreciable net change, 
in the opinion of the National Indus- 
trial Conference Board. The tapering 
off in the civilian field, however, has left 
high inventories, cautious buying poli- 
cies, price dislocations, unused manu- 
facturing facilities and a considerable 
degree of unemployment in areas pro- 
ducing textiles, leather products and 
homefurnishings. But the declining 
curve in civilian activity is now flatten- 
ing out and prices firming in certain 
raw materials, although no return of 
inflation psychology is presently anti- 
cipated, the Board study indicates. 


the decline in civilian 


Rising military demand will exert 
further upward pressure upon income 
and prices, depending upon the reac- 
tion of the civilian sector. However, 
considerable thought is being devoted to 
the problems of the coming post-de- 
fense-peak period. 
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Trust Council News 
The newly elected officers of the 
Evansville (Ind.) Estate Planning Coun- 


cil are: 


Pres.: Bavard V. Somes, underwriter. 
Ist V.P.: Jack A. Stone, attorney. 
Ind V.P.: Edward R. Brashears, asst. 


vice president and trust officer, 
National City Bank. 
Sec.-Tr.: Hiram L. 
writer. 
December meetings of Life Insurance 
Trust and Estate Planning Councils in- 
cluded the following reported to T.&E. 
(other cities please copy): 
Indianapolis: 20th—The newly 
ted officers of the Estate Planning Coun- 
cil are: 


Logsdon, under- 


elec- 


Pres.: George E. Steigerwald, Pru- 
dential Insurance Co. 

Vice Pres.: Lawrence Henderson, 
CP.A. 

Sec.: James L. Miller, attorney. 

Treas.: Kenneth Peek, Indiana Na- 
tional Bank. 

Siouxland (Sioux City, Ia.): 17th— 


C. L. Rise and Elleroy Nichols, C.P.A.’s, 
reviewed the recent changes in the In- 
ternal Revenue Code. 

Baltimore: 4th—Jay V. Strong, vice 
president of the Wyatt Company, took a 


look “What’s Ahead in Pensions.” 
(This will be summarized in the next 
issue. ) 

Detroit: 4th—Practical estate plan- 


ning was the subject of a talk by Henry 
E. Haiman, of Northwestern Mutual 
Life Insurance Co. in Cleveland. (This 
paper will be abstracted in the next is- 
sue. ) 

Pittsburgh: The function of the 
attorney, trust under- 
writer in, estate planning was discussed 
by Alan #D. Reister of the local Bar. 

Fort Worth: \7th—H. Grady May- 
hew, C.i.A., highlighted the Revenue 
and Po@ers of Appointment Acts of 


1951. 


Ath 


officer and life 


DOW-JONES 30 INDUSTRIAL STOCKS 
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Bequest to Study Roosevelt 


Influence 
A bequest of $25,000 is made under 
the will of J. Brooks Parkers, Philadel- 
phia insurance executive, to study the 


influence of the late President Franklin 
D. Roosevelt upon the nation. The execu- 
tors are directed to engage the 
of one or more of the country’s outstand- 
ing historians to appraise the President’s 
acts of omission and commission during 
his tenure. The study, which must be 
completed within two years, is to be pub- 
lished privately and distributed to such 
libraries and historical 
executors choose. 


services 


societies as the 


Illinois Trust Funds Up 


Trust funds administered by 62 state 
banks and trust companies in Illinois as 
of December 30, 1950, totalled $1,770,- 
850,760, according to the recently re- 
leased annual report of the Auditor of 
Public Accounts. This total is slightly 
less than $50 million over the previous 
year’s sum. National banks (89) account- 
ed for an additional $5,833,206.526 at 
the end of 1950, a gain of over $200 mil- 
lion. Together with 18 foreign trust com- 
panies, the aggregate amount of trust 
funds held by corporate fiduciaries in 
Illinois was $7,621,700,111, not includ- 
ing corporate trusts of $1,738,735,276. 


Florida Trust Earnings 
Show Gain 


Trust department gross earnings for 
Florida state banks in trust companies 
during the year ended June 30, 1951, 
amounted to $200,050. This represented 
a gain of nearly 50 per cent the 
previous year’s figure of $136,586. Pro- 
portionate to total bank operating earn- 
ings (of all 135 institutions including 
those without trust departments) trust 
earnings showed a rise of some 35 per 
cent from .79 per cent to .97 per cent. 


over 
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RVING TRUST COMPANY 


NEW YORK 


STATEMENT OF CONDITION DECEMBER 31, 1951 


ASSETS 


Cash and Due from Banks oe is Gh 
U.S. Government Securities . . 


U.S. Government Insured 
F.H.A. Mortgages .... 


Other Securities... . 0.0%. ~:. 
Stock in Federal Reserve Bank 
Loans and Discounts 

First Mortgages on Real Estate 
Banking Houses... . 


Customers’ Liability 
for Acceptances Outstanding 


ae 


LIABILITIES 


Capital Stock 

Surplus. . 

Undivided Profits . . . . 

Total Capital Accounts 

epeeiis 2. ee tt 8s 

Reserve for Taxes and 
Other Expenses... . 

Acceptances: Less Amount 
im Peetieiie . .. +. > 


Other Liabilities 


S 393,266,491 
328,382,016 


13,.731.996 
26.377,052 
3.150.000 
9$8.805.2 41 
917.078 


135,213,942 


16,111,449 
3.936.730 


$1.389,952,025 





50.000.000 
55.000,000 
14,579,208 


119,579,208 
1.241,432.770 


9,949,255 


18,111,285 
4,879,507 
$1.389.952.025 





United States Government Securities are stated at amortized cost. 
Of these, $16,218,307 are pledged to secure deposits of public 


monies and for other purposes required by law. 


MEMBER FEDERATI 


DEPOSTT INSUR 





DIRECTORS 


WILLIAM N. ENSTROM 


Chairman of the Board 


RICHARD H. WEST 


President 


HARRY E. WARD 


Honorary Chairman 


HENRY P. BRISTOL 
Chairman of the Board, 
Bristol-Myers Company 


JOHN F. DEGENER, JR. 
C. A. Auffmordt & Co. 


WILLIAM K. DICK 
New York, N. Y. 


PHILIP F. GRAY 


Senior Vice President 


I. J. HARVEY, JR. 
President, 
The Flintkote Company 


HAROLD A, HATCH 
Vice President, 


Deering Milliken & Co., Inc. 
DAVID L. LUKE, JR. 


President, West Virginia 
Pulp and Paper Company 


HIRAM A. MATHEWS 
Senior Vice President 
ROY W. MOORE 
President, 
Canada Dry Ginger Ale, Inc. 
MICHAEL A. MORRISSEY 
Honorary Chairman, 
The American News Company 
PETER S. PAINE 
President, 


New York & Pennsylvania Co. 


LeROY A. PETERSEN 
President, Otis Elevator Company 

J. WHITNEY PETERSON 
President, 


United States Tobacco Company 


JACOB L. REISS 

President, 

Reiss Manufacturing Corporation 
FLETCHER W. ROCKWELL 


Greenwich, Conn. 


WILLIAM J. WARDALL 
New York, N. Y. 


FRANCIS L. WHITMARSH 
President, 
Francis H. Leggett & Company 
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WHEN TRUSTEE GOES IN BUSINESS 


With, His - KA lias 


JOSEPH B. POPE 


Management Consultant, White Plains, New York 


ITH A SUBSTANTIAL PART of many 
\\) estates today composed of a con- 
trolling or effective minority interest in 
the estate-owned business, the principal 
motive in exploring this subject might 
be to influence a decision whether your 
institution is going to prepare itself to 
service this type of appointment, or let 
the business go to your competitior who 
has available the qualified personnel to 
perform this specialized executor and 
trustee function. Willing to serve as a 
fiduciary is not tantamount to capacity 
if continuance of the family business is 
directed. 


There are no trade secrets regarding 
the information the trust officer should 
assemble or techniques he should em- 
ploy when he assumes the supervision 
or operation of a going business. A 
published “book of rules” for his guid- 
ance does not exist. While no two situa- 
tions are alike, it is characteristic of 
most of them that when the facts are 
produced by a thoroughly analytical 
and impartial approach, policies are de- 
fined. The first requisite is a sound 
analysis of the existing situation. 

Without a succession of competent 
management, or its immediate installa- 
tion after the removal of the founder- 
owner, prompt disposition should be 
made of the family-owned business be- 
fore its assets are dissipated, regardless 
of any exculpatory provisions in the will. 

Length of service, family relation- 
ships or stock ownership are no quali- 
fications for continued effective man- 
agement. Complacency to use profits as 
the sole measure of management’s ac- 
complishments invariably hides incom- 
petency when products and trends may 
be responsible for the apparent success 
of the business. 


Appraising Management 


Accounting, tax and legalistic con- 
cerns are purposely omitted here. Li- 
braries are stacked with publications on 


Based on a copyrighted address before the New 
England Trust Conference, Boston, December 1951. 


8 


these subjects by specialists of renown. 
The greater responsibility is an ap- 
praisal of the management personnel 
which will be left without the founding 
leadership, and what the effects of their 
relationships are upon each other and 
upon their subordinates. However, my 
research has uncovered no_ published 
material about the human relationships 
between the trust officer and his prob- 
lem child. 

By human 
getting people to do what you want them 
to do whether they want to or not. | 
mean a recognition of management's re- 
sponsibility to the workers and to the 
community. Industrial work is a way of 
life and management has a_responsi- 
bility to see that that way of life is as 
satisfying and rewarding to the indi- 
vidual as possible. Working hours must 
not be considered as something apart 
from the hours spent in living, but must 
somehow be integrated into a pattern of 
living which results in a day of mean- 
ingful life for the worker and his family. 

Raymond H. ‘Trott, president of 
Rhode Island Hospital Trust Co. and 
the A.B.A. Trust Division, speaking” of 
“The Place of the Trust Department in 
Our Industrial Economy” said: 

“As a_ stockholder in 
the trust department should be prepared 
to take its position as a leader in local 
industrial thought and action. Where the 
holdings of a trust department in a com- 


relations | do not mean 


local enterprise, 


pany are large, it should seek representa- 
tion on the board of directors, either di- 
rectly through its officers or directors, or 
indirectly through a recognized representa- 


tive. * * *” 
And summarizing a trust officer's 
qualifications, John W. Remington, 


vice president of Lincoln-Rochester 
Trust Co., in his report to the Trust 
Division in New York, September 1950. 
commented: 

“Trustmen must have great understand- 
ing of human behavior, emotions, and all 
other relations which daily touch the lives 
of men, women and children. * * * The 
safety, the welfare, and in many cases the 


*Before Mid-Continent Trust Conference, St. 
Louis, Nov. 1950. 






guidance of young people and those who 

are infirm or aged are in our hands. * * * 

Ours is the great business of human rela. 

tions.” 

It is the quality of the individuals 
who compose an entity and their har- 
monious relationships with each other 
that measure the success of the enter. 
prise. These constitute the power plant 
which makes the organization hum the 
way it does. Take the people out of the 
office, shop or store. and what have you 
left? Only a shell! 


Broad Power & Compensation 


It is in the estate planning stage that 
many of the headaches originate. If an 
owner of a business expects a corpo- 
rate fiduciary to assume the supervis- 
ion of the management of his business 
for the benefit of his heirs and, inci- 
dentally, to fulfil his obligations to his 
community by providing continuous 
work for his employees who have as: 
sisted in building the business to its 
the 


should be given the broadest possible 


present level. corporate fiduciary 
powers with complete relief from opera- 
ting liability. The owner is not subject 
to the agonies of surcharge nightmares 
resulting from an overdose of prophetic 
judgment. If the fiduciary is to be re: 
sponsible for the business, he is entitled 
to the same protection as the owner. 
Moreover, the fiduciary should receive 
a percentage in decreasing ascendancy 
of the profits before taxes for this ser- 
vice as did the manager-testator. This 
percentage should vary with the amount 
of management supervision exercised, 
and should be provided for in the instru- 
ment. The management fee would be in 
addition to all statutory fees normally 
charged for handling the estate, with a 
minimum fee in case bad operating 
years wiped out profits. 

The stock-in-trade of a trust organiza- 
tion is its techniques of operation. The 
financial statement, statistics, and eco- 
nomics of the business, and their eval- 
uations are only the products of “man- 
agement” which is the sum of those 
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decisions necessary for the functioning 
of any group operation. The basic doc- 
trines of management organization and 
the operation of human relationships 
are precisely the same in all businesses. 
These intangibles should be studied on 
the ground and not from the confines 
of the trust officer’s desk. 

When developing organization plans, 
do not attempt to seek uniformity with 
other situations, but rather the harmon- 
ious working together of the people in 
the organization. People are different. 
Mechanistic principles must be subor- 
dinated to realistic accomplishments. 
More emphasis should be placed on re- 
sults accomplished by the individuals, 


rather than on the details by which 
those results are accomplished. 
An effective microscope with which 


can examine the finan- 
cial accomplishments of a prospective 
the But there 
is one ratio which has not been given 


the trust officer 


client is use of ratios. 
the recognition it deserves. It comprises 
the human elements for measuring man- 
Some of them 
The Net Worth to the number of 
the payroll 
supervisory and worker. 


agement’s competence. 
are: 
employees on executive, 
This produces 
the total amount invested per employee 
the Next is 
\ssets to the total number of 


to maintain organization. 
the Fixed 
employees-—all classes, which represents 
the plant investment per employee. The 
Net Sales to the number on the payroll 
indicates how Sales Dollars each 
employee produces, and the profits. both 
before and after 


ployees are the dollars 


many 


to the total em- 
the 
each employee regardless 


taxes. 
earned for 
enterprise by 
of his rank. Seasonal employment peaks 
and valleys should be weighted. 


Preparing to Accept Job 


In preparation of your acceptance of 
the appointment. 
eral 


you should have sev- 


conferences with the prospective 
having first 
the historical 
facts about his operation. product and 


competitive 


trustor in his office. 


quainted 


ac- 
vourself with 
the indus- 
try. By actual contact and association, 


position within 
become acquainted with the processes of 
manufacture: raw material: 
the if unionized, the re- 
lationship with the union leaders; and 
relationships. 
Does the owner operate a team or a 


sources of 1 


labor market: 


the employee - employer 


tyranny? The spirit in which the work’ 


is performed is more important than 
methods and procedures. What is it 
about him that has produced this busi- 
ness and the estate you are considering 
administering? What planning has been 
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done for the of the same 
type of management which has made 


continuity 


the business a success? 

Once you determine that the business 
and other circumstances surrounding 
the estate plan meet your standards of 
operation, that should mark the begin- 
ning of a continuous observatory in- 
terest upon which you should base your 
acceptance of qualification responsibili- 
ties when the inevitable occurs. 

You see in this morning’s newspaper 
of the passing of the founder and pre- 
siding genius of the profitable business 
whose control you now represent be- 
cause of his death. You have known for 
sometime that the officers of this cor- 
poration are suspicious, jealous of their 
fearful that when the owner 
is permanently removed from the pay- 
roll your bank will sell to the highest 
bidder, which probably would be their 


positions, 


toughest competitor. So the trust officer 
i and with his human 
relations! He neither 
evade this law of universal nepotism. 


goes business 


can avoid nor 

It must be assumed that you have a 
definite program as to what statistical 
and other tangible data you will need. 
But what of the intangibles? How will 
you deal with these supersensitive per- 
who have suddenly been struck 
with fear of insecurity and internal pol- 
The uncertainty 
action to the loss of the founding chief 


sons 


ities 7 of customer re- 


executive is added cause for concern. 
first visit is recommended at the 
possible forestall 
running amuck and_ to 


salvage as much of the bereaved morale 


Your 
earliest moment to 


imaginations 


as is possible. The principal person to 
be handled What do you 
require to develop the point of view 


is yourself! 


for studying human and administrative 
relationships ? 

Suppose you were placed in a similar 
situation of having the dynamic _per- 
sonality of the president of your insti- 
removed with no heir 
apparent. would you like to be 
treated by outside interests coming in to 


tution suddenly 
How 


eagle-eye operations? You decide that 
your approach will be not to dictate to 
either management or the worker. You 
are going to listen to them: to find out 
what interferes with their own best ac- 
complishments; to learn what ideas and 
resources they have for solving their 
own problems; to get at the facts upon 
which action must be taken by the 
people who are to do the work; and 
then to supplement these findings with 
your own evaluations. Policies and pro- 
cedures should not be imposed but 


“sold.” 


Three Basic Tenets 


The confidence of the supervisory 
groups and the remaining executives 
must be constructed from the ground 
up. Three considerations always have 
been applicable in every management 
problem: 


1. Recognition of the dignity and 
worth of the employee as an individual 
at all levels of employment is uppermost. 
The various layers of supervisors, fore- 
men and executives are just as much em- 
ployees as the workers they supervise. 
In each of these positions, job security 
and job satisfaction are equally impel- 
ling forces that contribute to smooth 
operating organizations. 

2. A two-way communication in 
language the individual understands 
best. Understanding and loyalty are not 
the product of hearing the facts only, 
but are the result of an opportunity of 
self-expression in circumstances where 
the individual feels there is an under- 
standing of him. Only by permitting 
freedom of expression from the “bot- 
tom up” can we expect to free the 
channels for communication down. 
Words should be selected with the abil- 
ity of the recipient in mind to under- 
stand the message intended. 

The third consideration is the de- 
velopment of the various supervisory 
levels as the feet, nose and 
mouthpiece. of top management. Repre- 
sentatives out in the office and plant 
supervise only as they are supervised. 
They must receive special training for 
their task of representing management 
with greater emphasis on their official 
relations with their subordinates rather 
than upon technical skills. 

[At this point. Mr. Pope outlined a 
hypothetical approach by a trust officer 
in addressing executive and supervisory 
personnel of a recently inherited busi- 
ness. The theme was that the trust offi- 
cer would be the coach. with a commit- 
tee form of management composed of 
the top officials. Each person would be 
asked to prepare a work inventory of 
his own job and to submit sealed sug- 
gestions and criticisms. Following this, 
it would be desirable to get the commit- 
tee together for an intimate conference. | 


eyes, ears, 


Getting the Job Done 


The work inventory of the manager- 
ial staff is for the sole purpose of giv- 
ing you what the layout of the organ- 
ization is in as small a package as pos- 
sible, and not with the idea of going 
over the heads of the departmental ex- 
excutives. Membership on a Manage- 
ment Committee is to be just as much a 
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CHARTERED 


United States Crust Company 
of New York 


STATEMENT OF CONDITION 


1853 














December 31, 1951 







ASSETS 


Cash and Due from Banks . ...... . 






$ 34,676,625 












Loans and Discounts . .. . ae 49,443,144. 
United States Government Obligations dal” tains i 82,697,097 
State and Municipal Obligations . . .... . 6,688,553 
Other Bonds . . . . ; ee ee 4,142,022 
Stock of the Federal Resales ok . pl gue Rete: Je’ 840,000 
Real Estate Mortgages .. . bale al Pe Ms UE: Se 5,265,829 
Accrued Interest and Other eniteihlies 6 > ae ad 664,670 
ce ee ee ee a ee ee ee ee 1,400,000 















Total . $185, 817, 940 















LIABILITIES ‘ 


ee a ee 
re 
Undivided Profits . .. . 
Total Capital Funds .... . 
| ae a er 











$ 30,673,990 
. . «151,210,466 














General Reserve. . ....-.. ee 1,658,685 
Reserved for Taxes, Interest and 7 1,818,446 
Unearned Discount. . ; 83,995 
Dividend Payable January 2, 1952 ; 350,000 
ee: kk a Se Se eS ew, 22,358 








$185,817 940 








Cs et me at ae eo ete a 









Securities carried at $3,675,421 have been pledged to secure public 
deposits and for other purposes as required or permitted by law. 
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part of their jobs as receiving their 
salary checks. 


Regular meetings of the board of di- 
rectors in person are to be held once a 
month until the need for them dimin- 
Perhaps the widow should be 
placed on the board to have her familiar 
with the operation and for other obvi- 
ously protective legal reasons. Later, if 
she finds acceptance with the board, 
she might be placed on the payroll 
with duties to permit her income to be 


ishes. 


supplemented without double taxation. 


You, as a representative of the bank, 
intend to 
decisions of the Management Commit: | 


tee. You are to be counsel and coach, 
as are all the oflicers and facilities of 
your institution. As time smooths the 
the Com.- 
mittee, the stenographic minutes should 


functioning of Management 


suflice to keep you posted, 


If, after a year or so, no member of 


the Committee has earned enough re- 
spect of his associates to become presi- 
them- 


dent, you will suggest that they, 


of the 


person. 


selves, go outside organization 


and find such a Compensation 


will be incentive basis. as are 


the departmental executives. 


on an 


the Management Committee. A similar 
one might also go to the principal sup- 
pliers of raw materials. The Commit- 


tee will be asked to vote on it: 


“With the passing of Hiram B. First, 
our President and Founder, the responsi- 
of this 
that of the 
supported by all the 
employees of the company, under the gen- 
eral direction of a Management Commit- 


bility for the operation 
primarily will be 
partmental chiefs, 


company 
senior de- 


tee until such time as a chief executive is | 


The that 
Management Committee. 

“We think we have a splendid team of 
workers who are deserving of your co-op- 
eration during these days of readjustment. 
Each rallied to the 
the business in this emergency. 


selected. undersigned compose 


one has support of 


They look 
and all our customers, for the 
patronage which will continue them in| 
their jobs and enable them to serve you 
as they have in the past. Our entire organ 
ization appreciates the business with which 
you have favored us over the years. We 
hope you will continue to let us serve you 


” 


to you, 


You prepare a proposed letter to go 
out to the trade over the signature of 


-with even more of our products. . 


As long as a stimulating attitude and 
foresightedness is present in the super: 
vision or operation of a business, the 
frontiers of industrial and community 
relations will be pushed forward—and 
to that extent achieve a better under- 
standing among men, management and 
the community. 
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TAX SAVING from PLANNING and REVIEW 


WILLIAM E. MAGEE 


Trust Officer, Mellon National Bank and Trust Company, Pittsburgh 


HE INTERNAL REVENUE CODE pro- 
i ides that an estate or trust is taxed 
the same as an individual, except—and 
then it recites the differences. Estates are 
taxable entities, whereas some trusts are 
mere conduits of income and some are 
taxable the same as estates. 


It is important to fully understand the 


tax consequences of a trust from its 
inception and equally important to keep 
abreast of the changes in the Revenue 
Code and court decisions in order to 
maintain the trust in the most favorable 
position tax-wise. The so-called Clifford 


cases are a good example. 


It is sometimes difficult to tell whether 
the income is taxable to the grantor or 
whether the trust is a separate taxpayer. 
Recently a trust company was appointed 
successor trustee for a trust which had 
been created by a man of considerable 
means. The instrument provided that the 
income was to be paid to each of the 
grantor’s children. The grantor reserved 
the right to determine how much each 
child The 
former individual considered 
the income of the trust taxable to the 


should receive. and when. 


trustee 


trustee unless distributed to the benefi- 
ciaries. At the time of its appointment 
as successor trustee. the trust company 
pointed out to the donor that the right 
to determine the shares of the children 
fund and 
made it taxable to him. A renunciation 


gave him control over the 
of the right to determine the amounts 
distributable to the beneficiaries accom- 
plished the desired result of having the 
income taxed to the trustees or benefi- 
ciaries. rather than the donor. The tax 
saved was more than half of the trust 
income. 


Another fresh in memory is 
the case of ‘A’ who created a trust, the 
income of which was payable to him. 
The trust was irrevocable; however, 
corpus could be used for the benefit of 


the grantor, in the trustee’s discretion. 


case 


The tax department of the corporate. 


trustee pointed out that in their opinion 
the income and profits were taxable to 
‘A’ who stated that his attorney had ad- 
vised him the profits were taxable to the 
trustee. The attorney confirmed this. 


January 1952 


Acting on the advice of counsel the 
trustee filed returns showing the profits 
taxable to the trustee. Upon examina- 
tion by the Bureau of Internal Revenue 
it was determined that the profits were 
taxable to ‘A’. Result—an increase in 
A’s tax and an additional legal fee. 


Plurals and Residues 


The meticulous choice of words in 
drafting a trust instrument is very im- 
portant. The singular should never be 
used, if plural is intended. Recently Mr. 
‘B’ established 4. 
of his children. After payment of spe- 
cified sums annually, the balance of the 
income was to accumulate for the don- 


trusts—-one for each 


ors 12 grandchildren. The intention 
was to establish 52 trusts. The trustee 
filed the returns in accordance with the 
donor’s instructions. The Bureau of In- 
ternal Revenue contended that the lan- 
guage used established a single trust for 
each child or only 4 trusts. The Tax 
Court and the Circuit Court upheld the 
unfortunate choice 
of language resulted in an increase in 


Commissioner. An 


tax. 

Proper planning tax-wise is also vital 
in drafting wills providing for trusts of 
the residue. After taxes and expense the 
only asset left in Mr. C’s estate was stock 
in a closely held corporation. In addi- 
tion to the income from the trusteed 
stock Mrs. ‘C’ is entitled to request $25,- 
000 annually from corpus. She may re- 
quest this be paid in kind in stock of 
the corporation. The stock is now con- 
siderably higher in value than when Mr. 
‘C’ died. If the trustee pays in cash, he 
must sell stock to raise the cash; this 
results in a profit taxable to Mrs. ‘C’ be- 
cause she has the right to invade corpus. 
If the trustee pays the $25,000 in kind, 
he still has a profit, because he is sat- 
isfying a specific cash bequest and the 
profit is still taxable to Mrs. ‘C’ because 
she is invading corpus, even though she 
doesn’t sell the stock. This result could 
probably have been avoided by elimin- 
ating the reference to $25,000 cash and 
providing, instead, for so many shares 
of stock to be distributed. Mrs. ‘C’ 
would then be taxable with a profit only 
if she sold the stock. 


Bracketing Incomes 


In the conduct of trust business there 
should be close cooperation between the 
tax division and the investment division. 
Accurate records of costs of securities 
must be maintained and the various lots 
of securities must be identified as to 
cost. Adjustments for capital changes 
must also be made in order to have the 
correct cost at all times. The investment 
officer should know the cost figures to 
balance gains and losses and proper 
identification of various lots of securi- 
ties is also important to prevent gpera- 
tion of the so called “first in—first out 
rule.” For example—a trust holds 200 
shares of ‘X’ Corporation, 100 shares 
acquired (@ $50 per share, Feb. 19, 
1939, and 100 shares @ $60 on July 1, 
1944, It is currently selling at $70. With 
proper identification it is possible to 
sell the last acquired shares and hold 
the profit to $1,000, whereas, without 
identification, the gain would be $2,000. 
The difference in tax could be as much 
as $260 on the 100 shares. 


In the administration of decedents’ 
estates, savings in tax can be effected 
by balancing the income of the estate 
and the beneficiaries by distribution of 
income. For example—take an estate 
which has net income, for the year 
1952, of $60,000, while the widow and 
sole beneficiary has net income of 
$4,000. Without any distribution, the 
following income taxes would be paid: 
Estate $36,616. Widow $936 — Total 
$37,552. If distribution of $28,000 were 
made to the widow, the following in- 
come taxes would be paid: Estate $16,- 
016, Widow $16,016—Total $32,032, 


or a tax saving of $5,520. 


If a distribution of income is imprac- 
tical, tax savings may be realized by 
comparing the income and Federal es- 
tate tax brackets and then using the 
administration expenses as deductions 
where they will save the most tax. Fail- 
ure to take deductions at the proper 
time may also cause an estate to pay 
too much income tax. For example— 
failure to take compensation on income 
in a year when the income is high may 


(Continued on page 14) 
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LAPSED POWERS and MARITAL DEDUCTION 


A PATH TO TAX SAVING ? 


VEN if the “Powers of Appointment 

Act of 1951” is complex, it is gen- 
erally considered an improvement on 
the old law. What is more, Congress has 
very generously built into it what looks 
like a new sluiceway through which it 
may be possible to channel substantial 
amounts of money from one person to 
another free of both gift tax and estate 
tax. 

This intriguing new addition appears 
in the powers of appointment section of 
both the gift tax and the estate tax laws.! 
It starts out by saying that the lapse 
of a power to appoint amounts to a re- 
lease of the power. (It follows that the 
property transferred by reason of the 
lapse will be subject to gift or estate 
tax.) The subsection then goes on to 
set up a partial exemption; it says the 
preceding sentence does not apply to 
an amount equal to 5% of the value 
of the aggregate current trust fund (and 
not less than $5,000) which is trans- 
ferred by virtue of the lapse in any 
calendar year. The Committee report 
explains the working of the provision: 

“Thus, for example, if a person has a 

noncumulative right to withdraw $10,000 
a year from the principal of a $200,000 
trust fund, failure to exercise this right 
will not result in either estate or gift tax 
with respect to the power over $10,000 
which lapses each year prior to the year 
of death.”? 

Amounts in excess of the exemption, 
which pass by virtue of the lapse, pre- 
sumably will be subject to tax.* 


1].R.C. sec. 811(f) (5); sec. 1000(c) (5). 


2Sen. Rep. No. 382, 82nd Cong., Ist Sess. (1951). 
Note that the example used by the Committee con- 
templates that $10,000 will lapse tax-free each year. 
In this connection note also the language of the 
statute. The gift tax section, for instance, allows 
the exemption for 5% of “the aggregate value of 
the assets out of which ... the exercise of the 
lapsed power could be satisfied.”” Reading this lan- 
guage alone, it could be argued that, using the 
Committee’s example, the funds out of which the 
invasion power could be satisfied in the second year 
would be only $190,000 because $10,000 presumably 
would have become unavailable after exercise or 
lapse of the power to invade in the first year. That 
interpretation would give a maximum exemption 
of $9,500, instead of $10,000, the second year. This 
article adopts the interpretation implicit in the 
Committee’s example. 


®8For a statement regarding the taxation of the 
excess, see Turk, “‘New Rules on Powers of Ap- 
pointment,” July 1951 Trusts AND ESTATES, 428, 
at p. 482. 
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The Committee report expresses the 
somewhat pious expectation that its so- 
lution to the problem of lapse of powers 
will not be “subject to possible abuses” 
because the question arises primarily in 
the disposition of moderate-sized estates. 
The impious answer may be that, in a 
cold cruel world where the tax collector 
seems to have all the advantage, there 
is a strong likelihood that the owners 
of a great many large estates will be 
sorely tempted to take advantage of the 
exemption. And they may vigorously 
and sincerely resent any reference to 
their doing so as an “abuse,” citing 
Judge Learned Hand’s forthright state- 
ment: 

“Over and over again courts have said 
that there is nothing sinister in so ar- 
ranging one’s affairs as to keep taxes as 
low as possible. Everybody does so, rich 
and poor; and all do right, for nobody 
owes any public duty to pay more than 
the law demands.” 


Question Posed 


The new provision opens up a num- 
ber of new paths of inquiry. One of the 
most alluring is the one that takes us 
in pursuit of the question: Does the 
lapse ex@ption apply to a marital de- 


duction st? If it does, then we have 
the rath unusual situation of Con- 
gress OM™ping up a way to pass on 


propert rom one generation to an- 


other {¥M of gift or estate tax. Take 
for exagmmle, the Committee’s own fig- 
ures. ime $200,000 is held in a 

4Comm. Newman, 159 F. (2d) 848, 36 A. F. 
T. R. 857. 


marital deduction trust and hence has 
passed from husband to wife free of 
estate tax on his death. Assuming no 
change in principal, the entire $200,000 
could be passed on to the remainder. 
men (children, for example) free of 
any tax if the widow lets her power to 
take $10,000 a year lapse for 20 years. 


The purpose of this essay is to seek 
the answer to the question just posed. 
It will make the journey easier if we 
of $1,000.- 
that is created under a will 


set up a particular trust 
000, say 
giving the testator’s widow the income 
for life; the power to appoint the trust 
principal (or what is left of it) at her 
death; and the further right, in her un- 
controlled discretion, to demand up to 
$50,000 a year out of trust principal 
for her own use, with the provision that 
if she does not exercise her power of 
year the same amount 
children subject to the 
widow's right to the income for life 
from the lapsed portion. Let us also 
that the trust fund will 
change in amount over the years. 


invasion in any 
shall vest in the 


assume not 


What the Statutes Say 


Under the new power-of-appointment 
statute the widow’s right to take $50,000 
a year is a taxable power of appoint- 
ment because it is not limited by an 
ascertainable standard relating to the 
health, education, support, or mainten- 
ance of the under 
the language of the new provision, if 
the widow allows her right to invade 
lapse each year, the $50,000 vested in 
the children tax-free to 
them (even though the widow retains 


widow.” However, 


should pass 
the right to income for life from the 
lapsed principal). 


The question remains: Can a marital 
deduction be taken for the amount left 
in trust? Section 812(e) (1) (F) creates 
an exception to the “terminable inter- 
est” rule for trusts under which the 
surviving spouse is entitled “for life to 
all the income from the corpus of the 
trust,” with power in the widow “to 





5I.R.C., sec. 811(f) (3) (A), sec. 1000(c) (3) (A). 
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appoint the entire corpus free of the 
trust” to herself or her estate, such 
power being exercisable “in all events.” 


Does our trust meet the conditions 
mentioned? Plainly, it meets the first 
condition—the entitled “for 
life to all the income.” Is she entitled 
“to appoint the entire corpus free of 
trust” to herself or her estate? For all 
that the statute itself says, it would 
seem that she is. She can appoint 5% 
to herself each year during her life; at 
her death she can appoint to her estate 
the portion not subject to her lifetime 


widow is 


ower. Together. these two powers may 
be said to add up to a power to appoint 
the “entire” corpus. 

The final question is whether she can 
exercise it “in all events.” Here we hit 
a snag. The statute does not indicate 
what is meant by all 
could be argued that the widow can let 


“in events. It 
her annual power to take 5‘ lapse in 
any year: and, in that event, her right 
to appoint the entire corpus is not ex- 
ercisable in “all” events. 


What the Regulations Say 

Nor do the Commissioner’s regula- 
tions give a straightforward answer. In 
section 81.47a(c), Reg. 111, the Com- 
missioner says that the power to appoint 

in order to meet the statutory condi- 
tions that the surviving spouse be able 
to appoint the “entire” corpus in “all” 
events—must fall into one of these cate- 
gories: (a) a power to appoint in her 
own favor during life, (b) a power to 
appoint to her estate, exercisable dur- 
ing life or by will, or (c) a combina- 
tion of such powers. A power exercis- 
able during life must be “fully exercis- 
able” “at during life: a 
power exercisable by will must be “fully 


any time” 
exercisable” irrespective of the time of 
death. 

Does our trust meet these conditions ? 
It might be argued that it does not 
that the widow's right to appoint dur- 
ing life is not “fully” exercisable at 
“any” time because she can only ap- 
point 5°¢ at any one time. And it might 
be argued that the widow's right to ap- 
point at death is not “fully” exercisable 
because part of the corpus may have 
vested in the children during her life 
by reason of the lapse of her annual 
power, so that, at death, she may ap- 
point only part of the original principal. 

The Commissioner's examples of a 
power to appoint the “entire” corpus 
“in all events” do not help very much. 
He says an “unlimited power to in- 
vade” is an example of a satisfactory 
power. We can say that our widow’s 
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power to invade is “unlimited” in the 
sense that there is nothing to prevent 
her from exercising it, but it might 
easily be argued that the power is lim- 
ited because she cannot take more than 
5% a year. The Commissioner’s other 
example of a satisfactory power (where 
the surviving spouse may, until age 50, 
appoint to herself, and, thereafter, may 
appoint to her estate) does not seem 
to throw any light on our problems. 


What the Report Says 
The tortuous trail through statute and 
regulations has left us without a defi- 
nite answer. In the Senate Finance Com- 
mittee’s report on the marital deduction, 
however, we find what looks like pay 
dirt. The report says: 

“The surviving spouse must have power 
to appoint the entire corpus free of trust, 
and must be exercisable in 
favor of such surviving spouse or in favor 
of her A ‘power to appoint’ the 
corpus includes any power which in sub- 
stance and effect is such a power regard- 
less of the nomenclature used in creating 
the power and local property-law conno- 
tations. If the power is exercisable only 
at death, the trust is not disqualified mere- 
ly because the surviving spouse also has 
the power to invade only part of the corpus 
during her lifetime. It is also immaterial 
if, in addition to the power to appoint the 
entire corpus free of trust, the surviving 
spouse has a lesser power, such as to ap- 
point any part of the corpus in trust for 
the benefit of others. However, the sur- 
viving spouse must have power to appoint 


such power 


estate. 


the entire corpus to herself, or if she does 
not have such a power she must have 
power to appoint the entire corpus to her 
estate. If one such power is her only 
power, the requirement is met. She may 
also have any combination of additional 
powers.’”’6 
This language indicates that the fact 
that the widow has a partial power to 
invade during life is no bar to the mari- 
tal deduction. It might also be argued 
that the ability to transfer a part of 
corpus to others by letting a power to 
invade lapse is “in substance and effect” 
a “lesser power,” like a power to ap- 
point to others. The conclusion would 
be that our trust qualifies for the deduc- 
tion under the language of the report. 


Other Arguments 


The fact that the $50,000 a year will 
pass, on lapse, to persons named by the 
husband, not the wife, might be con- 
sidered a doubtful factor. The rebuttal 
might be based on this sentence from 
the Commissioner’s regulations: 

“The trust will not be regarded as fail- 
ing [to give the widow power to appoint 
the entire corpus to herself or her estate] 
merely because takers in default of the 
surviving spouse’s exercise of the power 
are designated by the decedent.”* 

One looking for a short answer might 
consider this rule-of-thumb argument: 
Why should a marital deduction trust 


®Sen. Rep. 1013, part 2, 
(1948), p. 3. 
7Sec. 81.47a(c). 


80th Cong., 2d Sess. 3 





MAJOR TAX SOURCES STATE BY STATE—1951 
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A trend toward income taxes as producers of the greatest single source of state revenue 
is disclosed by Commerce Clearing House in its annual report on major state tax collec- 


_ tions. Virginia, North Carolina and Maryland increased from six to nine the number of 


states which reported major tax revenue as coming from the income tax in 1951. The 

upward trend is attributed to increased industrial activity and attendant rise in corporate 

and employment income. The previous year, Virginia and North Carolina had collected 

main revenues from gasoline taxes, while Maryland had gained its largest tax from a 

sales levy. The latter held its position as the greatest single source of individual state 
revenue, with 21 states. 
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be denied the benefit of the lapse ex- 
emption? After all, if the husband left 
the property to his wife outright, the 
marital deduction would be allowed; 
and there would be nothing to prevent 
her from promptly setting up a trust 
that would obtain the benefit of the 
lapse exemption without jeopardizing 
the prior allowance of the marital de- 
duction. Why should it make a differ- 
ence that the trust is originally set up 
in the husband’s will? 


End of the Trail 


This is journey’s end. It seems that 
there are good arguments in support 


of the proposition that a trust can qual- 
ify for both the marital deduction and 
the new lapse exemption. But cautious 
travelers will note that the trail we have 
blazed has not been officially declared 
fit for travel yet. In fact, the path seems 
to meander so pleasantly around the toll 
gates of the gift and estate tax laws that 
some may be inclined to wonder if it 
is not badly booby-trapped somewhere 
along the line. A certain amount of 
wariness is justified for there is some- 
thing curious about the new by-path. It 
is not easy to understand why Congress 
should want to construct a tax exemp- 
tion in so roundabout fashion. After all, 


e MEET US FEBRUARY 4th - 5th - 6th 


e A.B. A. MID-WINTER TRUST CONFERENCE | 


e WALDORF-ASTORIA, NEW YORK 





Inquiries on our Group Plan for Trust Departments 


have come from great distances. We have tried to 


explain this service by correspondence in such cases, 


but there is no substitute for a personal discussion of 


a matter like this. We suggest, therefore, that those 


who are interested plan to meet us at the Mid-Winter 


Trust Conference. 


Messrs. Roland A. Hillas and William H. Shupert, 
of our organization, will be registered at The Waldorf- 
Astoria. Both have worked closely with the banks 
which have become members of this Group Program 


and can talk about it from practical experience. 


Investment Counsel 


| 
SrupLey, Saurert & Co. 


712 Provident Trust Building 
Philadelphia 3, Penna. 
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why limit the exemption only to cases 
where property passes by reason of the 
lapse of a power? Why not grant the 
exemption, for instance, where the wi- 
dow has an annual power to appoint 
to herself or to others in an amount 
specified, and she actually appoints to 
others? 

It will be interesting to read the Com. 
missioner’s survey of the interplay of 
the new law with the marital deduction 
provisions. It is, of course, entirely pos- 
sible that he may ultimately rule that 
the marital deduction trust cannot travel 
the pleasant highway into lapseland. At 
this time, what we can hope for is an 
early ruling that will at least indicate 
the Commissioner’s attitude—so that 
the lawyer who attaches a lapse provi- 
sion to a power-of-appointment trust 
may know whether to expect smooth 
driving or anticipate a road block. 

A A A 


TAX SAVING 


(Continued from page 11) 


cause the estate to lose some benefit. 


Ordinarily, the compensation on income | 


is taken at the termination of the ad- 
ministration. This may be costly. As- 
sume that in 1952 an estate has income 
of $21,000 and distribution is impracti- 


cal. The compensation on 


income | 


amounts to $1,000. If the compensation | 


is charged in 1952 the estate saves $620 
in tax. If taking compensation is de- 
layed until the following year when the 
income is, say $9,000, the estate saves 
only $380 in tax. 

It is the further duty of a tax depart- 
ment to keep in close touch with various 
court cases which might affect not only 
new business, but also existing accounts. 
There comes to mind a recent court case 


deciding the basis of a certain stock | 
which was received in exchange for an- | 


other stock some years ago. The Treas- 
ury Department ruled on the exchange 
at the time and established a basis for 
the new stock received. Years later a 
stockholder attacked the correctness of 
the basis and was successful in estab- 
lishing a higher basis. A corporate trus- 
tee had held the stock in several ac- 
counts and had sold it at a profit over 
the lower basis and paid a tax on the 
profit. Fortunately, the Statute of Limit- 
ations had not run against the trustee 
so claims for refund were filed and 
considerable tax was recovered, plus in- 
terest at 6%. 

There is little opportunity for a tax 
division to make money, but properly 
organized it can save money for trust 
beneficiaries and principals. 
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TRUST COMPANY 


Condensed Statement of Condition 
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RESOURCES 


Cash and Due from Banks . . . . $ 874,335,582.14 
U.S. Government Securities. . . . 851,914,254.85 
U. S. Government Insured F. H. A. 
a 79,203,154.41 
66,250.982.56 
3,595,050.00 


28,296,486.41 


State, Municipal and Public Securities 
Stock of Federal Reserve Bank . . . 
Other Securities . . ..... 
Loans, Bills Purchased and Bankers’ 
Acceptances . . .. . 816,946,336.51 
15,188,710.81 
Banking Houses .. . 14.018,051.50 
Other Real Estate Equities . 256,818.40 
9.655,875.49 
6.731,593.82 
$2,766,392,896.90 


Mortgages . . om 


Customers’ Liability for Acceptances 
Accrued Interest and Other Resources 


LIABILITIES 


Capital . . . . $50,390,000.00 

a 69.444.000.00 

Undivided Profits 11.214.677.87 $ 161.048.677.87 

Reserves for Taxes,  —*™*” 
Unearned Discount. Interest, etc. 15,130.438.06 
1,637,675.00 


9,884,628.15 


Dividend Payable January 15, 1952 
Outstanding Acceptances ison Sie et 
Liability as Endorser on Acceptances 
and Foreign Bills . . . . ‘ 6,806,012.44 
Other Liabilities . . . ‘ 1,904,831.66 
Deposits . . . .. - - 2,569,980,633.72 
$2,766,392,896.90 


United States Government and other Securities carried at $104,615.416.66 are pledged to 
secure public funds and trust deposits and for other purposes as required or permitted by law. 
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Buy /Out Agreements 


SOME UNEXPLORED ASPECTS OF BUSINESS PURCHASE 


ARRANGEMENTS 


ALBERT MANNHEIMER and JOEL IRVING FRIEDMAN 


HE scope of this paper consists of 

seven relatively unexplored aspects 
of buy /out agreements. A buy /sell agree- 
ment is an agreement among partners 
which provides that when one partner 
dies the surviving partner or partners 
shall buy out the decedent’s interest. It 
is also an agreement among. stock- 
holders which provides that when one 
stockholder dies, the surviving stock- 
holder or stockholders shall buy out the 
decedent’s stock. But the corporation is 
not a party. 

On the other hand, a stock retire- 
ment agreement is an agreement be- 
tween a corporation and one or more 
of its stockholders, which provides that 
when one of the stockholders dies, the 
corporation—as distinguished from any 
stockholders — shall buy the deceased 
stockholder’s stock. 

When reference is made to a stock 
retirement agreement funded by life 
insurance, it will be assumed that the 
corporation not only pays for the in- 
surance but owns it and is named the 
beneficiary—because that is the way it 
should be done.’ 

A buy/out agreement is a general 
term covering both stock retirement and 
buy/sell agreements. 


Permanent Disability 


Unlike old soldiers business men die, 
but sometimes they, too, merely fade 
away. Sometimes they get sick and stay 
sick for a long time before the end 
comes. In some cases, especially profes- 
sional and personal service ventures, Mr. 
Sick, when he becomes permanently dis- 
abled is, to all intents and purposes, 
dead. Yet, most buy/out agreements, 
while carefully providing for the con- 
tingency of death, blithely ignore the 
highly, if not equally, important con- 
tingency of permanent disability. 

Often, it would be advantageous to 





This article is a revision of an address presented 
at the Huber Forum on October 29, 1951. 


1Lawthers, “Business Purchase Agreements,”’ 18 
(New England Mutual Life Insurance Co. 1950). 
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all concerned if Mr. Sick were bought 
out when he becomes permanently dis- 
interest 
could continue periodically throughout 


abled. The payments for his 


the balance of his life. or, at any rate. 
a good part of it. This could be accom- 
plished by a buy/out agreement funded. 
so far as the lifetime payments are con- 
cerned, either by income disability or 
non-cancellable health insurance.” 

This suggestion holds good for both 
buy/sell and stock retirement agree- 
ments. Both on principle and under the 
doctrine of the Emeloid case*® the premi- 
ums paid for the insurance would not be 
taxable as constructive dividends. 


Wife’s Interest 


Suppose the wife holds an interest in 
the business. Some buy/out agreements 


2Income disability insurance can be procured 
only in connection with life insurance and then 
only from certain companies. It must be taken out 
before age 50 or 55. To entitle the insured to bene- 
fits, the disability must begin before age 60. Such 
insurance will usually yield $10 per thousand a 
month for life or until age 60 or 65. 


Non-cancellable health insurance must be taken 
out before age 5414. To entitle the insured to bene- 
fits, the disability must begin before age 60. The 
maximum periods during which payments will be 
made range from 8% to 10 years, depending on 
the company. 


3189 F. (2) 230, (8rd Cir. 1951) rev’g 14 T.C. 
1295 (1950). 


call for the wife bequeathing the stock 
to her husband if she dies before him. 
This would result in increasing the hus- 
band’s estate tax. 
Thought, therefore. should be given to 
having the stock pass into the husband’s 


estate and_ his 


control, but without increasing his net 
worth. 


Why not have the husband agree to 
buy his wife’s interest if she dies be- 
fore him? Or, why not have her direct 
in her will that the husband should hold 
the business interest as trustee for the 
children, but that the interest should 
be disposed of at the same time he dis- 
poses of his, and on the same terms? 
In these ways. his estate would not be 
enhanced. 


Agreement for a Limited Period 

Suppose A has a son of fourteen and 
would like to retain his interest in the 
business for his son if by the time the 
son is twenty-one, he has shown prom- 
ise of being able to fill A’s place. But, 
the son may not measure up. And sup- 
pose in addition to desiring to keep him- 
self in a position to retain his interest 
for his son in case he dies while his 
son is still under twenty-one, A wants a 
buy /out arrangement which will fix the 
value of his business interest for estate 
tax purposes. Then. a conflict arises be- 
tween A’s desired freedom to retain 
his interest and the conditions which a 
buy /out agreement must meet in order 
to be sufficient to fix value for estate 


tax purposes. 


There are two such conditions. One 
is the agreement must bind A, while 
he is alive, not to transfer his business 
interest without giving his associate, 
in the case of a buy/sell agreement, or 
his corporation, in the case of a stock 
retirement agreement, the opportunity 
to buy it and, what is more, to buy it 
at the price fixed in the agreement. The 
second is that the agreement must bind 
A’s estate to sell at the price fixed in the 
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agreement. This holds good regardless 
of whether A’s surviving associate or 
the corporation, as the case may be, is 
bound to buy A’s interest, at the price 
fixed in the agreement, or merely holds 
an option so to buy.* 


Incidentally, one sees agreements 
which merely give the business associ- 
ate or corporation the opportunity to 
match an outsider’s offer to purchase. 
Such agreements will not fix values for 
estate tax purposes because they meet 
neither condition. So far as valuation is 
concerned, the most that can be claimed 
for such an agreement is, to quote the 
leading case on the subject, that it 
“necessarily has a depressing effect” 

a phrase which also describes the au- 
thors’ reaction to such agreements. 


The best solution to A’s problem 
would seem to be to have the agreement 
expire after, say, seven years, during 
future would still be 


if he 


his son’s 
undecided and A, 
want B to buy.® 


which 


died, would 


Keeping Insurance Alive 


The buy/out agreement should pro- 
tect each insured against a default in 
the payment of the premiums on the 
policy covering his life. Most agree- 
ments provide that B, or the corpora- 
tion, as the case may be. shall pay the 
premiums on the policy insuring A’s 
life. It is submitted they should add 
that, if any premium on the policy in- 


‘Montzomery, ‘‘Federal Taxes— Estates, Trusts 
and Gifts,” 663 et seq. (1950-51); Forster, “Tax 
Problems Resulting from the Death of a Partner,” 
1950 Proceedings of the Tax Institute, University 
of So. Calif. School of Law, 103, 135. 


But, cf. Ray and Hammonds, “Business Purchase 
Agreements,” 89 TRUSTS AND ESTATES 368, 448 and 
523, at 450 (1950), citing Paul, ‘“‘Federal Estate 
and Gift Taxation,” 1946 Supp. 785-6, who says 
the law as to the effect of restrictive agreements 
on valuation “is in a state of flux.’’ 

Nevertheless, in 1950 in May v. McGowan, 97 F. 
Supp. 326, referring to the early cases establishing 
the restrictive effect of such agreements, the court 
said: “It would require far more temerity than I 
possess to hold with the Government's contention 
that the Wilson and Lomb cases (both decisions of 
the Court of Appeals for the Second Circuit) are 
plainly outmoded and have no remaining vitality. 
If those cases are to be discarded it would seem 
to be the more prudent course to await the un- 
equivocal word of that Court, or a higher one.” 
The Court of Appeals for the Second Circuit may 
have the opportunity to express its views as to the 
vitality of its earlier cases, as the Government has 
appealed to that tribunal from the decision of the 
District Court. 

In 1951, in Albert L. Salt, 17 TC No. 13, the Tax 
Court quoted and followed May v. McGowan. 


‘Worcester County Trust Co., 134 F. (2d) 578, 
582 (1st Cir. 1943). 

°There is a related point of interest. Suppose A 
has a son who is already in the business and able 
to step into A’s place. A and B can provide in 
their partnership agreement that if A dies, A’s 
son shall succeed A as a partner. Fuller, ‘‘Partner- 
ship Agreements for Continuation of an Enterprise 
after the Death of a Partner,’”’ 50 Yale L. J. 202, 
208; 68 C.J.S. Partnership Sec. 246; cf. In re 
Marx Estate, 106 A.D. 212, 94 N.Y. Supp. 151 
(1905). Of course, B would have to be willing to 
sign, but then B might have a son too. 


January 1952 


suring A’s life still remains unpaid, say, 
five days before the end of the grace 
period, then A can pay it himself and 
be entitled to reimbursement from who- 
ever should have paid it.? 


Even in the absence of such a clause, 
if A took it upon himself to pay the 
premiums he undoubtedly would be en- 
titled to reimbursement as a matter 
of law.* But why leave room for argu- 
ment? Moreover, when and if a time 
when a premium default is 
threatened, if the agreement is silent on 
the point, A might not know his rights 
and even if he seeks advice, he might 
not get the right advice in time to 
prevent a lapse. 


comes 


There is an even more objectionable 
type of agreement which adds a clause 
to the effect that if any policy lapses, 
the buy/out agreement is automatically 
cancelled. The government could argue 
with some plausibility that such an 
agreement is not effective to fix value 
for estate tax purposes, because it ap- 
pears on the surface, at least, that any 
party has it within his own power to 
cancel the agreement by not paying any 
more premiums. An answer to this argu- 
ment might be that the other party, the 


7For another solution, see Lawthers’ article, cited 
in fn. (1), p. 9. 


"568 C. J. S., Money Paid, Sec. 3, p. 890 et seq. 





insured, can aways prevent cancellation 
by paying the premium himself and 
then seeking reimbursement. Even so, 
the answer to the argument would be 
strengthened “if the agreement con- 
ferred that right upon the insured ex- 
pressly.® 


Optional Valuation Date’? 


Normally, estates are valued for es- 
tate tax purposes as of the date of death. 
However, under Sec. 811(j) of the In- 
ternal Revenue Code, if the executor 
so elects, the value of the estate for 
estate tax purposes is determined by 
valuing the property as of one year 


*Under the estate tax law the proceeds of the 
insurance on A’s life would normally be taxable 
if he paid the premiums. This, however, it is sub- 
mitted, does not constitute a sufficient reason for 
omitting the clause giving A the legal right to pay 
the premiums to prevent a lapse. The mere pres- 
ence of the clause in the buy/out agreement would 
not constitute A the person who paid the pre- 
miums. Even if A found it necessary to avail him- 
self of the clause, a strong argument could be 
made for the proposition that he was not the per- 
son who paid the premiums within the intendment 
of the law, for either he would have been reim- 
bursed, or would at the very least be entitled to 
reimbursement from the person or corporation 
obligated to pay the premiums. Cf. National Metro- 
politan Bank v. U. S., 87 F. Supp. 773 (1950). 
The whole matter of adverse estate tax conse- 
quences seems academic. A 1951 case, G. S. Ealy, 
P-H T.C.M. Para. 51,137, following a group of 
early cases, holds that if the insurance which funds 
a buy/out agreement is includible in A’s estate, 
for estate tax purposes, then the value of A’s busi- 
ness interest will be excluded pro tanto. 


1°The discussion of this subject does not apply 
to state death taxes for many state statutes make 
no provision for an optional valuation date. 
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after the decedent’s death, except that 
anything sold during that year is in- 
cluded at its value as of the time of the 
sale. 

Assume a buy/out agreement which 
gives the survivor the option to pur- 
chase, or one which not only gives the 
survivor an option, but also provides 
for a dissolution of the business if the 
option is not exercised. And suppose, 
because of the low price or the close 
relationship of the parties, or some 
other circumstance, the lawyer is not 
sure that the buy/out agreement stand- 
ing alone will prove sufficient to fix 
value for Federal estate tax purposes. 


If the agreement is so drawn th 
the purchase, redemption or dissoluti 
must be consummated within one ye 
after the decedent’s death, it will pla 
the executor in a position to elect und 
Sec. 811(j) and thus give him anoth: 
string to his bow for valuation pu 
poses. The buy/out agreement, on th 
one hand, and the actual sale withi: 
one year at the price fixed in the agree 
ment, on the other, will reinforce each 
other. Together, they might prove effec- 
tive to fix value for estate tax purposes, 
when either factor, standing alone, 
might not.1? 


In any buy/out case in which the 
parties are unwilling during their lives 
to subject their interests to restrictions 
sufficient to fix value for estate tax pur- 
poses, it would seem advisable to fix 
the time for exercising an option, for 
closing a purchase or for consummating 
a dissolution, within a year of dece- 
dent’s death so as to leave the dece- 
dent’s executor in a position to avail 
himself of Sec. 811(j). 


If you have no agreement imposing 
any restriction on sale during life, nor 
right to elect under Sec. 811(j), do not 
abandon all hope. A persuasive argu- 
ment could be made in support of the 
proposition that any agreement for the 
sale death, 
without regard to whether there is an 
sufh- 
pur- 
poses if just one condition is met.'* That 


of a business interest on 
inter vivos restriction, should be 
cient to fix value for estate tax 


condition is that as a result of arm’s 
length dealing there be an agreement for 
the sale in return for a consideration 
adequate at the time the agreement is 
made. 





11A situation like this arose and was briefed in 
the recent Maddock case, 16 T.C. No. 41 (1951), 
but unfortunately the case was decided on another 
ground. 

12See Ness, “Agreements to Purchase Stock on 
Death,” 49 Columbia Law Review 796 (1949). 
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Partnerships of Three or More'* 


Since both the courts and the bureau 
now recognize that a partnership inter- 
est is a single, indivisible capital asset, 
it would seem that the purchase of a 
decedent’s partnership interest by a con- 
tinuing partnership should not be re- 
garded as a transfer for value, within 
the meaning of Sec. 22(b) (2) LR.C., 
of the policies owned by the partner- 
ship insuring the lives of the surviving 
partners. In other words, in an A B C 
partnership, when A dies, under the en- 
tity theory it would not be necessary 
for B to buy A’s policy on C’s life nor 
for C to buy A’s policy on B’s life. 
Thus, transfers for value of the policies 
might be avoided. But this is based on 
the assumption that the partnership en- 
tity theory will be carried to its logical 
conclusion—and here it 
membered that at present the income 
tax law on partnerships is peculiarly 


must be re- 


confused and uncertain. 


However, the following suggestion 


(heretofore unpublished) for funding 
a buy/out agreement involving a part- 
nership of three or more without rely- 
ing on the entity theory, without run- 
ning into transfers for value, and with- 
out losing the benefits of cross-insur- 
ance, has been advanced by Walter D. 
Freyburger, tax counsel for the New 
York Life Insurance Company. He says: 


“Even if the entity theory is not adopt- 
ed, it is possible to have a partnership 
own the policies and, upon the death of 
a partner, have his estate sell his interest 
in the partnership to the surviving part- 
ners and the business to continue without 
a transfer for value of the policies owned 
by the partnership on the lives of the sur- 
vivors. This could be accomplished by pro- 
viding in the buy and sell agreement that, 
upon the death of the first partner, the 
policies owned by the partnership on the 
surviving partners shall be distributed and 
become the property of the insured in 
each case. Where the policies are assigned 
to the insured, we are not bothered by 
the transfer for value question.14 After 
each partner has received the policy on 
his life, he may make a contribution to 
the partnership of the policy on his life 
and under the provisions of Sec. 22(b) (2) 
(A) and 113(a) (13), I.R.C.,15 the trans- 


18The discussion under this caption is, in its en- 
tirety, a quotation from the authors’ article “Tax 
and Other Aspects of Buy/Out Agreements,” 126 
New York L. J., pp. 174, 182 and 188 (July 31, 
August 1 and August 2, 1951). 


14The reference is to one of the exceptions to the 
transfer for value rule. Transfers of policies to the 
insured are exempted from the rule. Reg. 111, Sec. 
29.22 (b) (2) -3. 

Sec. 22(b)(2)(A) provides that the transfer 
for value rule shall not apply when and if the 
transferee’s basis is determined by the transferor’s 
basis. Sec. 113(a) (13) provides, in effect, that the 
partnership’s basis for property contributed to it 
by a partner shall be the same as the contributing 
partner’s basis. 













































































fer for value provision would not apply, 
The only tax consequence in having the 
policies on the lives of the survivors dis. 
tributed to the case 
would be the fact that there has been a 
distribution in kind which does not result 
in any taxable gain but would affect the 
cost basis of the remaining interest of the 
insured in the partnership. However, when 
he makes a contribution of the policy back 
to the partnership, he 


survivors in each 


thereby increases 
his cost basis in the partnership to an 
amount which should be equal to the cost 
basis charged to him upon the receipt 
of the policy. One transaction should wipe 
out the other so far as tax basis is con- 
cerned. Consequently, there is no real tax 
objection to having the policies on the 
lives of the surviving partners distributed 
to them and to them make contri- 
butions of the policies back to the part. 
nership,.”16 


have 


Agreement to Fund Stock Purchases 
Under See. 115(¢) (3) 

Before the Revenue Act of 1950, the 
purchase or redemption by a corpora- 
tion of part of a stockholder’s stock 
was effectively prevented since the price 
paid would have been regarded as a 
constructive dividend.'? In other words, 
the entire price would have been taxed 
as ordinary income with the result that 
the major portion would have gone to 
pay This dividend 
doctrine. plus the fact that many estates 
did not have liquid assets to pay death 


taxes. constructive 


taxes, caused many close corporations 
to be liquidated or to be sold to larger 
corporations. Thus. family corporations 
that should have been continued came 
to an end and the trend toward concen- 
tration of business was accentuated, 
The Revenue Act of 1950 to a degree 
relieved this situation, adding subdivi- 
sion 3 to Sec. 115(g). This provided 
that if the value of stock owned by a 
50% of the 
decedent's net estate, then a partial re- 
a re- 
demption to the extent that the value of 


decedent was more than 


demption of the decedent’s stock 


the stock redeemed did not exceed es- 
tate taxes—would not be considered a 
dividend. In 1951, in an effort to pre- 





The Freyburger suggestion was requoted in 
Reidy, ‘“‘The Lawyer and Business Life Insurance,” 
October, 1951, Insurance Law Journal, 758, 763. 

17There is a recent development in the construc- 
tive dividend field which merits mention though 
not related to redeeming only part of a share- 
holder’s stock. For a long time the Regulation has 
said that if all of a stockholder’s stock is redeemed, 
there will be no constructive dividend. On October 
9, 1951, however, the Commissioner proposed & 
qualification to the Regulation. It amounts to 4 
proposal to regard the entire family as a unit for 
constructive dividend purposes. The proposed quali- 
fication says that where the shareholder, all of 
whose stock is redeemed, is closely related to re- 
maining shareholders, that fact can be considered 
in determining whether the redemption of his stock 
is a constructive dividend. P-H TaxServ.Para. 
76,019. For a recent holding squarely contrary to 
the spirit of the proposed regulation, see Estate 
of Ira F. Searle, 9 T.C.M. 957 (1950), P-H TCM 
Para. 50,261. 
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vent hardship for taxpayers, Congress 
amended Sec. 115(g)(3) to change 
the percentage requirement from 50% 
of the net estate to 35% of the gross.'* 


A minority stockholder who desires 
his estate to get the benefit of this new 
section should consider procuring a 
commitment from the — corporation, 
obliging it to redeem as much of his 
stock as will fall within the protection 
of the section. Without such an agree- 
ment, after the stockholder dies the 
corporation might turn a deaf ear to 
any request for redemption. The agree- 
ment would not result in constructive 
dividends so far as the deceased stock- 
holder is concerned because Sec. 115(g) 
(3) provides that the price paid for 
his stock should not be a constructive 
dividend. Nor would the purchase price 
be regarded as a dividend to the sur- 
vivor even though he might indirectly 
benefit from the redemption because 
Sec. 115(g) (3) refers to any amount 
distributed with respect to the decedent’s 
stock. The séction is not couched in 
terms of decedent and survivor. More- 
over to exonerate the decedent’s estate 
which receives the money and then to 
urn around and tax the survivor, would 
not only defeat the purpose for which 
enacted, but would 
amount to entrapment. 


the section was 


Finally, suppose before the decedent 
died the corporation took out insurance 
to fund the agreement. The premiums 


“The original percentage test was itself a poor 
one for quite a few reasons. Diamond, “Corporate 
Payments to Stockholders and Employees under 
the Revenue Act of 1950,"" 5 Miami Law Quarterly 
406, 414 (1951), Mannheimer, “Insurance to Fund 
Stock Retirement and Buy and Sell Agreements,” 
Proceedings of the New York Univ. Ninth Ann. 
Inst. on Fed. Tax. 77, 92, fn. 33 (1951); also, 29 
Taxes 393 (fn. 33) and June 1950 Insurance L.J. 
414 (fn. 33), which fn. said in part: “Suppose a 
man worth $300,000. has stock in a family corpora- 
tion which is worth $100,000. In his will he has 
availed himself of the maximum marital deduction. 
Consequently, his net estate will be only $150,000. 
and his stock worth $100,000. will qualify the es- 
tate for relief under the new subdivision 3 of Sec- 
tion 115(g). Then his wife is killed in an accident. 
There is no change in his assets, but nevertheless, 
his net estate jumps to $300,000. and will no longer 
qualify for such relief. To make matters worse, 
his aggregate death taxes will jump if, say, he is 
a New Yorker, from $19,000. to $64,600. The result 
is that when the tax is small, relief is granted, 
but when the tax is large, relief is denied.” 


It is submitted the test now has been made 
worse. Take the case of two equal partners each 
having a partnership interest worth $100,000. One 
of the partners has nothing else. The other part- 
ner has a piece of property worth $200,000 which, 
however, is mortgaged for its full worth and, 
therefore, in effect, he likewise has nothing in 
addition to his partnership interest. However, the 
gross estate of one partner would be $300,000 and 
it would not qualify under Sec. 115(g) (3), where- 
as the estate of the other partner would qualify. 
It is believed that if the test were a percentage 
of the adjusted gross estate, this type of difficulty 
would be avoided. What is more, the question of 
whether an estate would qualify would not turn on 
whether the decedent had a living wife and, if so, 
whether he trusted her enough to take advantage 
of the marital deduction—which was one of the 
shortcomings of the 1950 legislation. 


JanuARY 1952 


paid on the insurance would not be tax- 
able as constructive dividends for if 
there is no dividend when the agree- 
ment is actually performed, surely pre- 
miums paid to place the corporation in 
a position to perform could not them- 
selves be regarded as dividends. 


Moreover, the corporation receives 
full value for the premiums it pays. The 
corporation—not the stockholder—owns 
the insurance. And the corporation’s 
ownership of the insurance is not al- 
tered by the mere existence of the agree- 
ment. The agreement may never be con- 
summated. Perhaps it will be cancelled. 
Perhaps the insured’s estate will not 
even qualify so as to be in a position 
to take advantage of the agreement. Per- 
haps the policy will wind up in the 
hands of the corporation’s creditors. It 
is only when the corporation parts with 
the insurance or the proceeds thereof 
that ‘there can be any question of con- 
structive dividends. The doctrine of 
constructive dividends has not reached 
that state of refinement where the stock- 
holders’ feeling of security that the cor- 
poration will be in a position to per- 
form its commitments—which is all any 
stockholder gets out of the insurance 
while he is still alive—is taxable. 


Since there would seem to be no seri- 
ous constructive dividend problem as to 
Sec. 115(g) (3) agreements, why should 
there be so much concern about con- 
structive dividends in the case of con- 
ventional stock retirement agreements? !® 
The mere existence of Sec. 115(g) (3) 
does not account for the difference, be- 
cause Reg. 111, Sec. 29.115-9 protects 
stock retirement agreements. That regu- 
lation says that a redemption of all of 
the stock of a particular stockholder so 
that he ceases to be interested in the 
corporation is not a dividend. Under 
familiar principles that regulation has 
assumed the force of law.*° 


The concern as to stock retirement 
agreements is due entirely to the busi- 
ness purpose doctrine. It has been con- 
tended in the case of stock retirement 
agreements, despite the regulation, that 
total redemption may somehow result 
in constructive dividends unless the re- 
demption serves some corporate pur- 
pose. Before examining this contention 
it should be observed that if the redemp- 


19For example, see Bowe, “Income Treatment of 
Life Insurance Proceeds’’ 58 (1951), who says that 


*the Court of Appeals opinion in the Emeloid case 


can hardly be regarded as settling the dividend 
point and that there is no reason to believe that 
the Tax Court will immediately change its position 
because of that case. But, cf. Rappaport, “‘Corpo- 
ration Stock-Purchase - Insurance - Trust Agree- 
ments,’ 29 Taxes 835, 839. 


2°oHelvering v. Winmill, 305 U.S. 79 (1938). 
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tion of all of a decedent’s stock pro- 
motes continuity of harmonious man- 
agement, a corporate purpose is served. 
This is the contribution made by the 
Emeloid case*1—a contribution which 
will serve to dispose of many cases. But 
suppose you have a non-Emeloid situa- 
tion. Suppose the decedent is not a key- 
man and he has non-voting stock or 
stock subject to a voting trust agree- 
ment and that his stock 
not in order to promote the continuity 
of harmonious management. but be- 
cause his estate wants the money. Even 


is redeemed 


2189 F. (2) 230 (83rd Cir. 1951) rev’g 14 TC 
1295 (1950). Two observations as to this oft-dis- 
cussed case. 1. The case is indubitably the leading 
ease on the proposition that stock retirement 
agreements serve a corporate purpose. Nonethe- 
less, the agreement in that case would not serve to 
fix value for estate tax purposes — the reason 
being it is cancellable at the will of either stock- 
holder. 


2. Spindell, in an article entitled ““Emeloid Case 
Reversal Upholds Business Insurance Agreements,” 
V The Jour. of Am. Chartered Life Underwriters 
291, 299 (1951), says: “If expenditures to assure 
the continuity of the management and policies of 
a company are held to be for good business reasons 
under the excess profits tax law, then there is no 
reason why such arguments should not be equally 
valid under Section 102 of the Code.’”’ This con- 
clusion is open to question. In the first place, the 
excess profits tax regulation involved in the Eme- 
loid case referred to “business reasons’’ — per- 
haps a broader phrase than the Sec. 102 phrase 
“reasonable needs of the business.”’ Then, too, as- 
suming a court were otherwise willing to apply the 
Emeloid reasoning to a Sec. 102 case, might it not 
draw back for fear of creating a not inconsider- 
able Sec. 102 loophole? 


Trust Department— Pasadena Branch 


trust affairs of any size. 


TRUST DEPARTMENT 
Largest Trust Business in the West 


We take pride in our.ability to provide 
staff, facilities, vaults, quarters and equip- 
ment capable of handling estate and 


then, it is submitted that the business 
purpose assuming it is still 
living---—would not be applicable be- 
cause that doctrine is invoked only 
when the letter of the law is observed 
but the spirit flaunted. 


doctrine 


The objective of the regulation is to 
clarify the tax status of profit realized 
by a stockholder on redemption of all 
of his stock and to make it plain that 
such profit is to be taxed as a partial 
liquidation at capital gains rates—as 
distinguished from rates applicable io 
ordinary income. The spirit of this reg- 
ulation is not violated by a total re- 
demption made for personal purposes. 
Thus, it has been said: 

“Where all of the stock of a shareholder 
is redeemed there is no real question as 

to the application of Section: 115(g) 

Where less than all of the stock of a share- 

holder is redeemed, then the courts re- 

quire a showing that the distribution was 
motivated by corporate purposes if it is 
to be treated as a liquidating dividend. If 
the distribution is primarily for the bene- 


“In Lewis v. Comm’r., 176 F. (2d) 646 (1st Cir. 
1949) the court at p. 650 said: ‘‘To seek to differ- 
entiate between ‘corporate purpose’ and ‘share- 
holder purpose’ is unrealistic and impractical, par- 
ticularly with respect to closely held corporations.” 
To the same effect, see Survaunt v. Comm’r., 162 
F. (2d) 753 (8th Cir. 1947). Gutkin: ‘“‘How Re- 
strictive Stock Purchase Agreements Will Aid Es- 
tate Planning” in ‘“‘Estate Tax Handbook,” p. 413 


(1951), edited by Lasser. 
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fit of stockholders, then it will be treated 
as essentially equivalent to a dividend,”23 
Manifestly, if the redemption price js 
not a dividend to the recipient, it cannot 
per se be regarded as a dividend to the 
surviving stockholder even though he 
indirectly benefits by the redemption, 
To hold otherwise would be to thwart 
the purpose of the regulation and would 
amount to entrapment; as in the similar 
situation discussed above in connection 
with Sec. 115(g) (3). As a result of the 
redemption the surviving stockholder’s 
stock may end up by being worth more, 
but that would also be true if the corpo. 
ration struck oil. The time to tax the 
survivor would not arrive until he sold 
his stock or dissolved the corporation 
at a profit, or in some other way per- 
sonally realized a profit. Discussing this 
situation. Hilgedag says: 
“Under present Bureau attitude there has 
been no attempt made there 


appear to be any sound legal or tax theory 
to support it) to tax as income the incre. 


(nor does 


ment in value of shares owned by sur. 
viving stockholders after redemption of 
the decedent’s shares.’’24 
“See Miller, “Stock Redemptions,"’ Proc. of the 
New York University Sixth Ann. Inst. on Fed. 
Taxation 307, at 313; see also, Thompson, “‘Life 
Insurance and Federal Income Tax,” 8 Tenn. Law 
Rev. 840, 849. 

“*Hilvedag, ‘Making Deals for Insurance In- 
Handbook of Tax Techniques 1059 (1951). 
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A Look at Bank Advertising 


Bank advertising can no longer sur 
vive the statement “we are the largest, 
the oldest, and strongest.” Oftimes our 
buildings prove we are the oldest: our 
difficult-to-find 
are the largest. and the tellers peering 
out the 
strongest. or at least the most untouch- 


departments prove we 


of peepholes prove we are 
able. 

Keep a running account of speeches 
made and participation in programs by 
the the — bank. 
Sprinkle local newspapers lightly with 


entire personnel of 
accounts of all speeches and program 
participation of ANY member of the 
personnel. 

Don’t overlook news and_ publicity 
value in the fact that the lobby guard 
has given 22 Sundays as a volunteer 
nurse at the hospital, that one of the 
clerks has film of the Holy Land taken 
during World War II, which he shows 
and lectures for any civic club. It im 
jects the thought into the reader’s mind 
that the staff of X Bank is versatile and 
interested in the welfare of the com 
munity. Virginia O. Valentine, State 
Planters Bank & Trust Co., Richmond, 
Va., in F.P.R.A. Bulletin. 
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Attentive audience at National Bank of Commerce Forum 


<<" Finance Forums Reach 
a Cities, Villages, Farms 
‘o the More than 60 farm women attended 
th he | a one-day banking forum in Rocky 
ption, | Mount, N. C., on November 15 and 
hwart | enjoyed a program sponsored jointly 
would | by the North Carolina Bankers Associa- 
‘milar | tion, the banks of Nash and Edgecombe 
sction | counties, and the Extension Service of 
of the § North Carolina State College. In the 
Ider’s | morning session six topics related to 
more, | commercial banking were presented. 
:orpo: | After luncheon a panel on Banking 
x the | was presented with Joseph H. Wolfe, ex- 
» sold | ecutive secretary, as moderator. Par- cons, Shelbyville. (Ill.) is a community 
ration | ticipants in both sessions were officers of of 4.500 persons. 
y per | banks in the two counties. Also on the ° eae ee ee 
g this | program were county and state college Nestea’ Cenk ol Cen aie 
representatives in the home manage- a ie ; 
dies Seid Va.. on the general subject of “Planning 
es: ‘ , ‘ Your Family’s Future” received a cor- 
there In Chevy Chase. Md., a series of four i lh caries weaiiemniai Mae 
theory | Forum sessions is currently being con- Fr ee ee eee 
incre 1 ducted in the community auditorium of C°™™UnY. ies ne aaa Fciggaes 
Rat @ fh ctlicent, gins deen were held at the Norfolk Yacht and 
ion of 00¢ rs } urba ‘ . 
believed to be the first to be held by Country Club, attendance throughout 
a store. Among the speakers is in running at close to 350, with 475 tickets 
ot Nancye Staub. president. Association of issued. An announcement luncheon for 
” «tite | Bank Women and assistant secretary leaders of Norfolk’s outstanding wom- 
n. Law} and assistant trust officer of the Morris- en's organizations followed by 950 di- 
ree Inf town (N.J.) Trust Co. rect mail invitations was all the publicity 
(1951). A successful experiment in forums required. Planned and directed by Ed- 
for smaller communities was Shelby win R. MacKethan, vice president and 
“ County State Bank’s forum, held on trust officer, and Roy C. Hudson, trust 
sams | four Thursday afternoons with attend- officer, with the bank’s public relations 
r sur-} ance ranging between 85 and 109 per- director, Ernest P. Mangum, handling 
irgest, Raa Ted 7 
a Training Drama Produces New Business Prospects 
‘e we} An explanatory program to super- key people, and serves the additional 
eering} Visory personnel in the form of a play, purpose of stimulating the flow of in- 
e the} staging without scenery the handling of formation on the sources of new busi- 
touch-} an hypothetical case of a trust prospect, ness from people not directly connected 


marks a new approach in use at Chi- 


with the Trust Division. 


eoches | C880 Title & Trust Co. The case in- Mos ; ; ae 
ms by} Yolved several forms of trust services | ~ o of the ee played themselves 
bank | Waich normally would not be found ™ their normal business operation. As 
- with} Within one trust, but were put together the result of the play, staged for three 
ovram| or the purpose of showing as much of nights, Victor Cullin, vice president in 
of the the work of the division as possible. charge of new business, received two 

The presentation is one of a series leads on potential new business from 
blicity explaining the company’s work to its _ title officers. 
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Participants in Chicago Title & Trust Co.’s Trust New Business Play (left to right): A. E. 
Petersen, Harold Shircliffe, Harold Bull, Loyd Brady, Victor Cullin, Harry Zimmermann, 
A. J. Baber, J. W. Robinson. 
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that phase of operations, the speakers 
and subjects were: 

Personal Financial Planning: Dr. 
William Irwin, A.B.A. economist. 

Life Insurance and Social Security: 
Dr. Gordon Siefkin, dean of school of 


business administration, Emory Univ. 
Wills, Estates. Trusts: Mrs. Staub. 


Investments Under Today's Condi- 
tions: Miss Lillian M. Griffin, invest- 
ment advisor, Mitchell, Hutchins & Co. 

Estate Planning for Your Family’s 
Future: Charles L. Kaufman, attorney 
and director of the Bank. 

First women’s finance forum in 
Memphis was First National Bank’s 
November 13—-December 4 series on 
Thursday afternoons in the Forrest 
Room cf the Gayoso. Hour and a half 
lectures were followed by question pe- 
riods. Successively the women heard: 


Personal Money Management: Dr. 
Arthur A. Smith, vice president and 
economist, First National Bank, Dallas. 

Investments: Arthur J. O'Hara, vice 
president and investment analyst, The 
Northern Trust Co., Chicago. 

Wills and Estates: Gilbert T. Stephen- 
son, retired director. Trust Research 
Department, Graduate School of Bank- 
ing. 

Life Insurance: Mrs. Marion S. 
Eberly, director Women’s Division, In- 
stitute of Life Insurance, New York. 

In Florida the first bank-sponsored 
women’s finance forum was held on 
three successive days in November by 
the Union Trust Co., St. Petersburg. The 
addresses were: 

Women and Money: Miss Dorcas 
Campbell, assistant vice president and 
director of public relations, East River 
Savings Bank, New York. 

Investments: Miss Louise Watson, of 


R. W. Pressprich & Co., New York. 
Wills, Trusts and Taxes: Kenneth L. 


Black, associate professor of law, Uni- 
versity of Florida. 
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Although one of the younger companies 
in point of age, Celanese Corporation of 
America has had broad experience in 
planned integration of sources of basic 
raw materials and coordinated develop- 
ment of markets. 


As far back as 1928, shortly after the 
company started producing its principal 
product, cellulose acetate, we faced up to 
the possibility of eventual shortage of 
raw materials. We determined that long- 
term planning plus effective chemical re- 
search was the direction in which to look 
for assurance of raw materials. 


This policy has led, in the United States, 
to pioneering developments in the produc- 
tion of organic chemicals from petroleum 
natural gases to the point where Celanese 
is a leader in this field. Coupled with it has 
been an effective and consistent program 
looking towards the development and cul- 
tivation of the natural markets for our 
raw materials in various manufactured 
forms. The rapid growth in usage of 
Celanese* chemical fibers, such as acetate, 
is an example. 


Recently, Celanese has been extending 
this program to other countries of the free 
world. Developments of important com- 
mercial and economic promise have so far 





PLASTICS 
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lg| experience in planned integration 


been established in Canada, Mexico and 
South America. We are pursuing a policy 
of establishing a group of affiliated com- 
panies jointly owned with local capital in 
areas where the political and economic 
climate is favorable to industrial growth. 
These plants will serve primarily their 
own natural local markets. 


We are also diversifying our produc- 
tion. Some of these affiliates will be en- 
gaged in converting raw materials into 
semi-finished and finished manufactured 
materials while others will produce chemi- 
cal fibers, plastics, industrial chemicals, 
and cellulose products. In addition to in- 
suring abundant supplies of world scarce 
chemicals and cellulose, our Canadian 
operations can be logically expanded into 
a completely integrated forest products 
operation. 


Such diversification of products and 
markets strengthens an industrial com- 
pany in all its parts and offers special ad- 
vantages when distribution of investment 
is carried out on a judiciously selected in- 
ternational scope. Under strong unified 
management we believe that this kind of 
industrial expansion can only contribute 
to stability of earnings and long-term 


profitability. 


*Reg. U. S. Pat. Off. 
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PENNSYLVANIA TRUST CONFERENCE 


INVESTMENTS AND BUSINESS DEVELOPMENT 
HOLD SPOTLIGHT 


VERY trustman has an obligation 

to exert his full influence and effort 
on behalf of good government in this 
country, said Robert C. Downie, Presi- 
dent of the Pennsylvania Bankers Asso- 
ciation, speaking before more than 250 
bankers attending the 25th annual PBA 
Mid-Winter Trust Conference in Harris- 
burg on December 7. “Trust customers 
who live on fixed incomes have suffered 
heavily over the past years at the hands 
of the welfare planners in our Federal 
Government. The bureaucratic govern- 
ment that has developed, and the domi- 
nance that has been exercised over the 
lives and business activities of the 
people in this country, have gradually 
depleted the savings of the thrifty and 
self-reliant people who had the courage 
and foresight to provide for their own 
needs,” continued Mr. Downie, who is 
also president of the Peoples First Na- 
tional Bank and Trust Co., Pittsburgh. 


“As American citizens and as trustees 
of other people’s money, we must do 
our full share to protect the industrious. 
thrifty, loyal home owner, business man, 
or farmer who bears the burden of the 
heavy tax load. We should, in every 
place that we can and at every oppor- 
tunity that may arise, point out in crys- 
tal clear language that the destruction 
of individual initiative and thrift is the 
goal of the social planners,” Mr. Downie 
concluded. 


Robert J. Hunter, Chairman of the 
PBA Trust Division and vice president 
and trust officer, Third National Bank 
& Trust Co., Scranton, emphasized in 
his remarks that faith is the backbone 
of the trust business, he said, declaring 
that “no man would entrust the manage- 
ment of his worldly possessions with any 
one in whom he has no faith or trust. 
It is the prime responsibility of trust- 
men to administer funds in a manner 
to promote public confidence and trust. 
Furthermore, if we continue to try 
earnestly to improve our procedures and 
methods of handling trust funds, I have 
explicit faith in the growth of the trust 
business throughout Pennsylvania,” Mr. 
Hunter asserted. 


Secretary of Banking L. M. Campbell, 
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Robert C. 


Downie addressing Trust Con- 
ference as Robert J. Hunter presides. 





a former trust official, expressed the 
opinion that “we have only scratched 
the surface as far as the possibilities of 
the trust business in America are con- 
cerned. In many of our smaller trust 
departments, no attention has been paid 
to the possibilities of custodian accounts 
and living trusts as builders for future 
trust business. 


“Trust departments should be build- 
ers, not simply liquidators. In the past, 
too many of our trust departments have 
thought only of converting assets into 
Government bonds, merely to avoid re- 
sponsibility. | do not believe a trust de- 
partment should hesitate to take 
management of any business. Remem- 
ber that you are always able to hire 
brains, if you are willing to pay for 
them. If trustmen are too lazy or too 
timid to assume the responsibility re- 
quired of us in regard to investments, 
then, we have no right to be in the trust 
business.” 


on 


Pennsylvania’s Prudent Man Rule, 
embodied in S. 11 of the 1951 session, 
is in Mr. Campbell’s opinion “the most 
conservative and best of any of our sur- 
rounding states.” However, he has been 
opposed to S. 636 which is essentially 
the same as the Prudent Man Rule with 
the exception that it makes the shares 
of investment trusts eligibile for trust 
investment in Pennsylvania. The Secre- 
tary of Banking observed that a trustee 
has no right to delegate its powers and 
responsibilities to another, nor to im- 
pose on the beneficiaries a double com- 
mission for doing the trustee’s job. 


Some of the investment companies are 
well managed but many of them are 
purely speculative and would have no 
place in a trust portfolio, he said. A 
great majority of them have been pay- 
ing at least 40% of their dividends out 
of capital gains. If these capital gains 
are paid out to the life tenant as income 
under the Principal and Income Act, 
there is risk of a surcharge. 


Investment Practices 


Mr. Campbell’s remarks were fol- 
lowed by a discussion on Trust Invest- 
ments, under Moderator J. Regis 
Walthour, vice president, First National 
Bank in Greensburg. Speakers were: 
Frank G. Sayre, formerly vice president 
of The Pennsylvania Co. for Banking & 
Trusts, Philadelphia; John Y. Scott, 
Esq., Harrisburg; Albert W. Whittlesey, 
vice president of The Pennsylvania Co.; 
Theodore L. Cuyler, III, vice president, 
Berks County Trust Co., Reading; 
Philip K. Herr, vice president, Fidelity 
Trust Co., Pittsburgh; H. T. Bongardt, 
trust officer, Tradesmens National Bank 
& Trust Co., Philadelphia; and John H. 
Evans, president, McDowell National 
Bank, Sharon. 

Mr. Cuyler commented upon bonds 
and preferred stocks in the current mar- 
ket, with particular reference to the 
sharply higher bond yields now avail- 
able as compared with last February, 
before the Federal Reserve unpegged 
the government bond market. He noted 
that the basis for high-grade corporate 
bonds in February was around 2.58% 
against a present 3.22% basis, with a 
slightly larger bulge in municipals of 
18 to 22 years maturity and slightly less 
increase in governments of longest ma- 
turity. Another contributing factor in 
this development was the large increase 
in the supply of industrial and utility 
bonds because of defense activity and 
heavy mortgage committments by in- 
surance companies. 

Municipal bonds, in Mr. Cuyler’s opin- 
ion, are only useful in trusts where the 
beneficiary is in the upper tax brackets 
and corporate bonds are not particularly 
interesting except where the trust is ex- 
empt from taxation. 
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High grade preferred stocks, however, 
with yields of nearly one half of one 
per cent above those prevailing last 
February, are helpful in raising ihe 
trust income, said Mr. Cuyler, pointing 
out that high grade industrials are now 
available around 3.83% and medium 
grade public utilities around 4.60%. Mr. 
Cuyler warned against convertible pre- 
ferred stocks which may be priced too 
high in reference to their intrinsic in- 
vestment worth, suggesting the rule of 
thumb appraisal of convertible features 
at not over 109% premium above their 
true investment basis, with 5% a safer 
differential. Subject to the usual pre- 
cautions, current yields on preferreds 
are attractive and they pur- 
chase. 


warrant 


A composite of the Common Trust 
Funds operated by nine Pennsylvania 
banks, as of October 31, 1951, was pre- 
sented by Mr. Whittlesey, as shown in 
the accompanying table. 

New Business Panel 

Another panel, on Trust Development 
under Moderator A. M. MeNickle, vice 
Fidelity Co., Pitts- 
burgh, discussed the development of 
business through cooperation with life 
underwriters, attorneys. and bank offi- 
cers and directors. Speakers on these 
topics were: Hugh Kemp, vice president, 
Peoples First National Bank & Trust 
Co., Pittsburgh: Robert E. MacDougall. 
assistant vice president, Girard Trust 
Corn Bank. Philadelphia; 
Paul O. Rothermel, trust officer, Berks 


president. Trust 


Exchange 


County Trust Co., Reading: George M. 
Rhodes, vice president, Scranton-Lacka- 
wanna Trust Co.; and Lloyd E. Myer, 
Estate Planner. Farmers Bank & Trust 
Co.. Lancaster. 


Attorney Cooperation 


One way to win the cooperation of at- 
torneys, according to Mr. Rhodes, is 
“to get on a personal basis, little by little 
with the lawyers in our community. In 
our company we write a letter of con- 
gratulation to each member of the Bar. 
offering him the use of our library until 
such time as he can develop his own, 
and make it plain to him we are ready 
to discuss out of our years of experi- 
ence, any Orphans’ Court or trust prob- 
lem he may have. Also, in the smaller 
town it is possible to drop around and 
personally make yourself known to a 
new lawyer. 


“A second thing we can do is to throw 
some work the way of the new lawyer.” 
said Mr. Rhodes. “If we have on our 
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books some old account where the legal 
work is simple and the original attorney 
for the account is dead, why not give it 
to some man just starting out? 

“Little, if any, attention is paid as 
regards the attorney to our form of ac- 
counting. A young lawyer would appre- 
ciate a trip through our accounting de- 
partment and an explanation of our 
form of accounts as they are filed.” 

Worth trying where admission of new 
attorneys to the Bar is solemnized with 


This advertisement ts netther an ofier ki 








DISCRETIONARY LEGAL 
Average High Low |_ Average High Low 
Size of Funds $25,343,000 $57,329,000 $271,957 | $7,850,000 $14,448,000 $1,002,000 
Total 
Discretionary 
$228,091,000 
Legal 70,656,000 sd 
; ° xe 4.15% 4.52% 3.58% 3.41% 3.72% 3.09% 
Number of Accounts 1046 2235 39 758 1495 225 
Diversification 
Bonds & Cash 34.3% 47.2% 24.0% 54.6% 67.7% 40.9% _ 
Fed. Savings & Loan 0.3% 3.0% —— 
Pid. & Gtd. Stocks . _ 26.3% 418% 15.8% 32.9% 45.0% 23.0% 
~ Equity Investments 39.4% 49.7% 23.8% 12.2% 20.0% 7.1% 
U.S. & Can. Govt. 
Munic. & Cash 30.4% 40.7% 19.2% 51.6% 67.7% 37.5% 
Industrials. 46.0% 55.6% 39.4% 32.6% 46.1% 21.8% 
Utilities 17.6% 24.0% 11.6% 13.0% 19.2% 4.6% 
Rails 4.5% 8.9% —O— | 23% 5.1% 0.2% 
Financial = ti(té«d‘CS 5.5% —O— 0.5% 3.0% 0.7% 


considerable ceremony, is to arrange 
with the judge to have the members of 
the bench and the new attorneys as 
luncheon guests after the admission 
ceremonies, Mr. Rhodes suggested. 
“Probably the most effective thing 
we have to offer, is that the corporate 
fiduciary is an intelligent and experi- 
enced client. Lawyers who know us feel 
generally that their responsibility is re- 
lieved to a very great extent and their 
work to an even greater extent by hav- 


” , °. 
» Sell, nor a Solicitation of an offer to buy any of these Securities. 


The offering 1s made only by the Prospectus. 


NEW ISSUE 


January 9, 1952 


375,000 Shares 


Kaiser Aluminum & Chemical 
Corporation 


5% Cumulative Preferred Stock 


$50 Par Value 


Convertible through 1961 


Price $50 per share 


plus accrue 


i dividends from date of delivery 


Copies of the Prospectus may be obtained from any of the several underwriters, 
including the undersigned, only in States in which such underwriters are qualified to 
act as dealers in securities and in which the Prospectus may legally be distributed. 


The First Boston Corporation 
Blyth & Co., Inc. 
Goldman, Sachs & Co. 
Paine, Webber, Jackson & Curtis 
Union Securities Corporation 
Allen & Company 
Central Republic Company 


Hornblower & Weeks 
Shields & Company 


Eastman, Dillon & Co. 


Wertheim & Co. 
A. C. Allyn and Company 
Incorporated 


Haligarten & Co. 
W.C. Langley & Co. 





Dean Witter & Co. 
Glore, Forgan & Co. 


Hemphill, Noyes, Graham, Parsons & Co. 


Schwabacher & Co. 
White, Weld & Co. 
Blair, Rollins & Co. 
Incorporated 
Hayden, Stone & Co. 
Lee Higginson Corporation 


Shuman, Agnew & Co. 
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Participants in panel discussion on trust investments at PBA Mid-Winter Trust Conference: 
Moderator J. Regis Walthour, vice president, First National Bank in 


Greensburg; Theodore L. Cuyler, III, vice president, Berks County Trust Co., Reading; 
Philip K. Herr, vice president, Fidelity Trust Co., Pittsburgh; and H. Townsend Bongardt, 
trust officer, Tradesmens National Bank & Trust Co., Philadelphia. 


ing a trust company act as fiduciary.” 
This point is not sufficiently emphasized, 
Mr. Rhodes declared, concluding that 
“in our efforts to make friends of law- 
yers, we should not be patronizing, we 
should not be apologetic, and most em- 
phatically, we should not truckle or kow- 
tow.” 

His institution has definite and invar- 
iable policies in dealing with attorneys, 
Mr. Rothermel commented: “We do not 
draft legal instruments, although we will 
assist in their preparation if an attorney 
requests us. Whenever we prepare an 
estate plan, we make up a rather com- 
plete outline of all of the clauses which 
should be in the instrument to accom- 
plish the desired results. In almost every 
case, we take this outline to the cus- 
tomer’s attorney and go over it with him 
and leave it with him as the basis for 
his document. 


“In the drafting of instruments, settle- 
ment of estates or any other legal work 
required, we invariably use the custom- 
er’s attorney. This is done even though 
at times it results in failing to secure 
the business. This is a bitter pill to 
swallow, but because of it, attorneys 
know that we will not disturb their rela- 
tions with their They have 
learned to trust us. If there is a co-ex- 
ecutor who insists on employing another 
attorney, we retain the original attorney 
as co-counsel. 


clients. 


“Among the tangible things that we 
give our local attorneys are the Fiduci- 
ary Review which is mailed monthly, 
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books on the new acts of the Pennsyl- 
vania Legislature affecting estates and 
fiduciaries, and annually a Lawyer's 
Desk Diary, custom made for the at- 
torneys in Berks County. I doubt 
whether any of these gifts influences 
attorneys to name us in a fiduciary ca- 
pacity. On the other hand, upon ques- 
tioning, I find that they do like the 
services we render. They appreciate the 
promptness with which we settle an 
estate. To some of them the human in- 
terest which we display, and the time 
and effort consumed in the personal 
welfare, happiness and contentment of 
our beneficiaries, even though we are 
not required to do so, is a convincing 
factor. 


“We invite attorneys to use our ser- 
vices in estates where we are not serving 
in a fiduciary capacity. Our trust tax 
officer assists them in preparing tax re- 
turns and solving tax problems. Some 
of them use our estate planning service 
and submit instruments to us for our 
comments. They consult with our trust 
officers as to accounting procedure, new 
laws, the transfer and sale of securities 
and other matters. Frequently attorneys 
assign the complete job of sale or trans- 
fer of securities to our investment sec- 
tion. We can trace large appointments 
to the fact that we accept small appoint- 
ments cheerfully and without critical 
comment. 

“When there is no attorney of record 
we can parcel out some business such 
as foreclosures, attachments, and the 





drafting of wills. This is cleared through 
one of our officers, who keeps a record 
of the business given to attorneys, and 
who also suggests which attorney shall 
receive the particular piece at hand. 


“We make it a point to call on new 
attorneys, and offer all of our services, 
We give them a piece of business as 
soon as possible, which in most cases 
is a will to be drawn for someone who 
insists he knows no attorney. We give 
them an outline of the proposed will 
and suggest that they may contact the 
testator directly as to any questions 
which may arise in drafting the will. We 
suggest that we would like to see the 
final draft before it is submitted to the 
testator for signature. We ask about the 
fee, and also suggest that we recommend 
to the testator that he leave the will 
with us for safekeeping. The will is 
signed in the attorney’s office, and at 
that time we congratulate the attorney 
on his draftsmanship, and 
recommend the attorney for any other 


excellent 


legal services which the testator may | 


require. This method gives us an idea 
of the cooperation which we may ex- 
pect in the future. 

“Corporate fiduciaries must sell them- 
selves both from the standpoint of 
ability and the worthiness of confidence 
before we can expect the maximum co- 
operation of all attorneys,” Mr. Rother. 
mel concluded. 


Officer Collaboration 


The greatest opportunity for securing 


new trust business—at no cost to the 


institution—is through the cooperation 
of the bank’s commercial officers and 
directors, asserted Mr. Meyer. The pro- 
gress of the bank as a whole, rather 


than the profitable operation of any one | 


department, should be the primary con- 
sideration of management who through 
contacts with persons of influence and 
wealth can be instrumental in funneling 
business to the trust department, ac: 
cording to Mr. Meyer. This type of 


business is also most likely to stay on 


the books. 


In order to gain this cooperation, Mr. 
Meyer outlined three necessary steps: 


(1) convince the president that the off | 


cers and directors are in a uniquely fav- 
orable position to contribute to the 
growth and profitability of the trust 
department; (2) persuade the president 
that he or the trustman, preferably both, 
should put the idea before the officers 
and directors at special meetings; and 
(3) impress on them all the importance 
of the trust department in over-all opera: 
tions and its human appeal, dealing as 
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it does with the two most significant 
things in a man’s thoughts—his family 
and his property. 


Underwriter Cooperation 


To develop life underwriter cooper- 
ation in the smaller communities, Mr. 
Kemp outlined a seven-point program: 

1. Understand the underwriter, his 
training and the pride he has in his 
work. 


2. Include the underwriter any 
mailing list you compile keeping him in- 
formed of the services of your bank for 
the good of his client. 


on 


3. Invite them to bring their clients 
into the bank for discussion, setting 
aside a small private room by appoint- 
ment, 


1. At a later date ask each under- 
writer to submit the names of any 
clients, or prospective clients to whom 
the bank may send literature on any 
current pertinent subject. 

5. If possible attend one of their 
agency meetings and tell them person- 
ally of your interest and willingness to 
be of service. 

6. Even if only one a year, you might 
invite the local underwriters to a meet- 
ing with a prepared program. Go over 
one or two case records, bringing out 
the bank’s service and giving them an 
opportunity to understand its value and 
the reason for their cooperation. 

7. When the underwriter does bring 
you a piece of business, be sure to keep 
him in position. Make appointments 
with the client through the underwriter 
who introduced the case. and when the 
job is completed, write him a thank-you 
letter. 


Smaller Trust Departments 
Cemetery Trusts 


Three bills enacted during the 1951 
session of the Legislature offer a solu- 
tion to the problems created by small 
cemetery trusts, according to Elmer F. 
Cates, trust officer of Doylestown Trust 
Co., and chairman of the Committee on 
Smaller Trust Departments. The prac- 
tice of indiscriminately accepting trust 
business has resulted in the accumula- 
tion of, among others, numerous trusts 
for the care of burial lots, the committee 
finding that in a great many smaller 
trust departments over 30% of the num- 
ber of their trusts are for the care of 
cemetery lots. The work involved in 
effecting simplification under the new 
legislation—Acts 134, 135 and 270— 
may appear to give the prescribed medi- 
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cine a bitter taste, but when considera- 
tion is given to the fact that the bene- 
fits will be received over not five or ten 
years but perpetually, the initial ex- 
penditure becomes nominal, Mr. Cates 
declared. 


Cemeteries organized as corporations 
of the first class, including religious 
corporations, are now authorized to act 
as substituted trustees of cemetery trusts 
with the approval of the Orphans’ Court. 
Such cemeteries are also authorized to 
consolidate these funds for the purpose 
of investment and to transfer such funds, 
either revocably or irrevocably, to a 
corporate fiduciary providing approval 














of the local Orphans’ Court is obtained. 
Cemetery corporations organized for 
profit are similarly authorized to trans- 
fer to a corporate trustee the mandatory 
reserve required of these corporations 
for perpetual care composed of 10% of 
the proceeds of the sale of burial lots. 


These Acts create an opportunity to 
transform what is patently unprofitable 
business into something which, while 
not necessarily profitable, is less likely 
to be loss provoking. At the same time 
facilities may be afforded for the ad- 
ministration of such accounts in a man- 
ner which will receive public acceptance 
and approval, said Mr. Cates, adding 


FACTS ALONE 
are 
not 
enough 


For many years we have functioned 
as investment brokers, serving a large number of insti- 
tutional and individual clients. The raw material with 


which we work is facts—cold statistics. 








specific investment problems. 


But the true value of our function lies not in facts alone, 
but in their ‘nterpretation—in the clear-cut and accurate 


analysis our years of experience enable us to apply to 


Only by keeping constantly informed concerning all 


aspects of markets and securities, and by evaluating these 


trends in the light of the individual situation, are we able 


to offer the sound, comprehensive investment service our 


customers expect of us. This same character of service 


is available to you. 


R. W. Pressprich & Co. 


48 Wall Street 
NEW YORK 5 
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that the opportunity is now afforded 
for legalizing trust agreements hereto- 
fore made with cemetery or religious 
corporations for the management of 
perpetual care funds. 


The Acts do not authorize corporate 
trustees to consolidate trusts; this priv- 
ilege is extended only to the cemetery 
or religious corporations. In the ac- 
complishment of consolidation, the pro- 
cedure involves (1) Resignation by the 
corporate trustee and appointment of 
the cemetery or religious corporation 
as substituted trustee, (2) Consolidation 
of trusts by the cemetery or religious 
corporation, and (3) Transfer to the 
corporate trustee of the combined fund. 
Steps (1) and (3) require the approval 
of the Orphans’ Court. 


Corporate Trusteeships 


The great increase in the formation 
of school, water and sewer Authorities 
throughout the Commonwealth and the 
increased costs of plant construction re- 
quiring many smaller corporations to 
issue bonds have raised the question as 
to whether or not such business should 
be accepted by smaller trust depart- 
ments. The Committee recommends that 
corporate agencies such as_ transfer 
agent or registrar be avoided in the ab- 
sence of compelling reasons to the con- 
trary. This service as a general rule can 
be provided safely and profitably only 
by the larger specialized departments. 

Corporate trusteeships involving the 
issuance of bonds are on the whole de- 
sirable but Mr. Cates cautioned that be- 
fore accepting any such business a sur- 
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vey of the trust department should be 
made to determine if the additional 
business can be superimposed upon ex- 
isting work without requiring additional 
personnel. Trust departments prepared 
to consider corporate  trusteeships 
should make certain that the trustee has 
an adequate opportunity to examine the 
trust instrument before execution, that 
the instrument holds the trustee liable 
only for its own negligence, that compe- 
tent legal counsel is available, and that 
adequate compensation to the trustee 
be agreed upon prior to acceptance of 
the trust. 


Pension Trusts 


The committee extended to pension 
trusts all the comments pertaining to cor- 
porate trusteeship with one additional 
factor. Unless the pension trust is com- 
posed exclusively of‘ life insurance and 
annuity contracts, the trustee must be 
prepared to offer investment advice. 
Pension trusts should be avoided unless 
the trustee is prepared to offer this ser- 
vice. 


Of the institutions represented by the 
members of this Committee the First Na- 
tional Bank of York and the Johnstown 
Bank and Trust Co. have had the great- 
est experience with corporate trustee- 
ships, and have expressed their willing- 
ness to share their experience with any 
bank interested in this type of business. 


Legislation 


Legislation enacted during the 1951 
session of the General Assembly, which 
has broken all records for duration since 
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Pennsylvania adopted a_ bi-cameral 
Legislature in 1790, was reviewed by 
John L. Propst, chairman of the Com- 
mittee on Law of Decedents’ Estates 
and Trusts, and assistant vice president 
of The Mellon National Bank and Trust 
Co., Pittsburgh. These laws were re- 
ported in T.&E. during the year. 


Mr. Propst also mentioned three bills 
then pending in the Legislature: S. B. 
149, which would make obligations of 
the International Bank for Reconstruc- 
tion and Development (World Bank) 
legal investments for fiduciaries; S. B. 
636, which would extend the prudent 
man rule adopted in 1951 to make stock 
of investment companies registered un- 
der the Federal Investment Company 
Act of 1940 a legal investment if such 
stock meets the standards prescribed 
for other common stocks; and H. B. 
840, which would impose a flat income 
tax of 1% of 1% on all earnings over 
$1,000. 

(Reporting to T.&E. just before press 
time, Mr. Propst advised that S. B. 636 
had been passed by the Legislature and 
was awaiting approval by the Governor. 
Two other measures have been signed: 
H. B. 1697, raising the inheritance tax 
rate on collaterals from 10 to 15 per 
cent; and H. B. 1697, imposing a 1 per 
cent tax of the total consideration in a 
real estate transfer, payable by the 
vendor. ) 


The decision in Williamson Estate, 
reported in July T.&E., p. 496, was 
summarized by Mr. Propst who ob- 
served that “it would now appear to be 
the law that, in the absence of agree- 
ment to the contrary with the testator, 
interim compensation on corpus of a 
testamentary trust is prohibited unless 
extraordinary services can be shown; 
and, further, that a testamentary trustee 
who also served as executor of the es- 
tate of a decedent dying prior to April 
10, 1945 (the date of repeal of Section 
45 of the Fiduciaries Act of 1917) is 
prohibited from taking principal com- 
pensation at the termination of the trust 
in the absence of extraordinary ser- 
vices.” 

Two other recent cases from the 
Philadelphia Orphans’ Court were cited 
by the committee chairman. In Ander- 
son Estate, 1 Fiduc. Rep. 449 (Sept., 
1951) Judge Bolger reviewed a number 
of questions arising under the Fiduci- 
aries Act of 1949, including commis: 
sions on real estate specifically devised, 
public liability insurance, fire insurance 
premiums, administration expenses and 


(Continued on page 50) 
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Harvis Trust and Savin gs Bank 


Organized as N. W. Harris & Co. 1882 


COMMERCIAL ano FOREIGN BANKING - 


PERSONAL ano CORPORATE TRUSTS - 


Incorporated 1907 


INVESTMENT - SAVINGS 


115 WEST MONROE STREET, CHICAGO 90 


Member Federal Reserve System 





STATEMENT OF CONDITION 


Member Federal Deposit Insurance Corporation 


DECEMBER 31, 1951 


RESOURCES 
Cash on Hand and Due from Banks $207,685,399.36 


168,637,395.55 
69,602,408.06 


U. S. Government Securities 

State and Municipal Securities 
Other Bonds and Securities 2,361,512.89 
246,623,506.32 


750,000.00 


Loans and Discounts 
Federal Reserve Bank Stock 


Customers’ Liability on Acceptances and 


Letters of Credit 1,057,270.19 
Accrued Interest and Other Resources 2,527,329.15 


Bank Premises 2,000,000.00 


TOTAL $701,244,821.52 


LIABILITIES 

Demand Deposits $578,863,018.33 

Time Deposits 76,841,795.31 
Total Deposits $655,704,813.64 
Dividend Payable January 2, 1952 300,000.00 
Acceptances and Letters of Credit 1,057,270.19 
Reserves for Taxes, Interest, etc. 5,035,017.51 


Reserve for Vault Construction and 


Air Conditioning 127,198.53 
General Contingency Reserve 8,102,282.36 
Capital $ 10,000,000.00 | 
Surplus 15,000,000.00 
Undivided Profits 5,918,239.29 

Total Capital Funds 30,918,239.29 
TOTAL $701,244,821.52 


United States Government Obligations and Other Securities carried at $64,757,289.39 are pledged 
to secure Public and Trust Deposits and for other purposes as required or permitted by law. 


The basic policy of this Bank—in its Commercial Banking, Corporate and Personal Trust, Investment, 
Savings and other Departments—is to supply a complete, discerning and resourceful banking service. 


« « DIRECTORS .. 


EDWIN C. AUSTIN 
Sidley, Austin, Burgess & Smith 
JAMES M. BARKER 
Chairman of Board, 
Allstate Insurance Company 
MARK A. BROWN 
President 
THOMAS DREVER 


Chairman of Board, 
American Steel Foundries 


FRANK R. ELLIOTT 


FRED G. GURLEY 


President, 
Atchison, Topeka & Santa Fe 
Railway Company 


ARTHUR B. HALL 
Hall & Ellis 


STANLEY G. HARRIS 
Chairman, Executive Committee 


WAYNE A. JOHNSTON 
President, 
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Tabulation Equipment in 


Operating Common Funds 


C. F. ZURLINDEN 


Trust Officer, The First National Bank of Portland, Oregon 


Lr starting and operating a Common 
Trust Fund, there are several distinct 
fields of endeavor that must be consid- 
ered. Briefly, they are as follows: 


I—- Preparation 

Il— Investment Procedure and Con- 
trol 

I11—Operational Procedure and Con- 
trol 


I1V—Tax Procedure 


V— Publicity and Advertising 


Preparation is concerned chiefly with 
legislative permission or authority to 
establish a Common Trust Fund; form- 
ulation, drafting, approval and printing 
of the Plan of the Common Trust Fund; 
analysis of the bank’s trust accounts 
to ascertain which would qualify and 
be benefited by Common Trust Fund 
participation; and informing interested 
principals of the qualified trust accounts 
of the bank’s intention to invest in 
Common Trust Fund participations. 


The first three of “Preparation” can 
be passed over without further comment 
as many papers have been written and 
talks given on those subjects. The last 
named phase is possibly the first step 
taken toward actual operation of a 
Common Trust Fund, and must be done 
carefully in order to avoid any disloca- 
tion of good customer relationships. 
Also, care must be exercised to avoid, 
if possible, any hardship on the income 
beneficiary because of a change in the 
date or period of income distribution 
to him. It is further advisable to see 
that the liquidation of assets to provide 
investment capital for the Common 
Trust Fund is accomplished without un- 
due loss to the participating trusts, 
either of income or principal, occasion- 
ed by untimely large block selling of 
any security. Capital gains tax and in- 
come or dividend payment dates should 
have at least minor consideration in any 
selling program. 


Also of paramount importance to the 
bank, operatively, is the prior prepara- 
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tion of the entries for sales in order 
that when they are confirmed by the 
brokers, the realized amounts can be 
quickly inserted on the entry forms, 
and the necessary investment ledger 
and cash ledger changes effected in the 
individual trust accounts. All this must 
be done, and the cash on hand in the 
individual trust accounts ready for 
transfer to the Common Trust Fund 


Principal Account, on the initial admis- 


sion date of the Fund. 


If -—_ Investment Procedure and 
Control 


The Investment Department, after 
analysis of the trusts to be included as 
participants, should report the names, 
numbers and anticipated amount of 
participation of the selected accounts to 
the administrative trust officers in 
charge for a further analysis as to pos- 
sible hardships. Those accounts which 
have passed both screenings are proper 
candidates for the initial period Com- 
mon Trust Fund participation. 

The Investment Department should 
then request a tabulated list of the se- 
curities to be disposed of by names of 
securities to check for dividend dates 
so that no income is lost to the individ- 
ual trust accounts by untimely sales. 
Further consideration must also be ac- 
corded market conditions at the same 
time. 

When these securities have been prop- 
erly indexed and programmed for sale 
dates, the necessary entries to accom- 
plish the sales should be worked up to 
reflect everything except the sales 
prices, net proceeds and brokers’ names. 
It would be well, if the securities to be 
sold were requisitioned from the trust 
securities vault, and put in good de- 
livery form prior to actual sale date, 
for as many sales as possible should be 
effected on a cash basis. Then, at some 
date, very close to the Initial Admis- 
sion Date of the Common Trust Fund, 
all sales transactions should be made 
and the entry forms completed. At the 


same time, or possibly with a day lag, 
the Investment Department should have 
computed the total proceeds from all 
sales, and have prepared in order to 
place in execution its buying orders for 
investments for the account of the Com- 
mon Trust Fund, with the thought al- 
ways of completing such purchases as 
quickly as possible after the initial ad- 
mission date with the estimated or com- 
puted cash on hand. The same proced- 
ure, on a smaller scale, will be followed 
at each admission date. 


The intimate control of the invest- 
ments in the Common Trust Fund fol- 
lows the same pattern as the control of 
investments in any trust account as far 
as the tabulating and general trust op- 
erating sections are concerned. The In- 
vestment Department will want to aug- 
ment those procedures by maintaining 
and posting, for its own use and also 
for the use of the Tax Division, a sub- 
sidiary ledger wherein a separate sheet 
is maintained for each issue purchased. 
These sheets can be similar in form to 
those used in the bond registers of 
smaller banks and still in continued use 
in some of the larger institutions. They 
should have space for posting receipts 
of income, which should be kept cur- 
rent for both audit and accrual pur- 
poses. 


IIIf — Operational Procedure and 
Control 


In operational procedure, it is neces- 
sary to produce several permanent rec- 
ords, namely a list of: 


A-—Participants, showing the number 
of units owned by each partici- 
pant at the close and at the be- 
ginning of each quarterly period. 

B—New admissions or additional 
unit purchases by previous par- 
ticipants for each quarterly pe- 
riod. 

C—Withdrawals of units, full or par- 
tial, by participants for each 
quarterly period. 


TRUSTS AND ESTATES 
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D—Income distributions to each par- 
ticipant for each quarterly period. 


By use of I.B.M. or similar tabulating 
equipment, all the necessary lists are 
produced in the ordinary course of the 
daily work during the close of one 
quarterly period and/or the begining 
of a succeeding period. For instance, 
List A is merely a cumulative buildup 
of the quarterly admission lists less the 
quarterly withdrawal lists. 


At the first admission date, it is ne- 
cessary only to determine the number 
of units of participation the funds con- 
tributed by each trust will purchase. 
Assuming that the unit par or admis- 
sion value for the first period is $100, 
that amount is divided into the cash 
amount available in each selected trust 
account, and the purchasable number 
of participating units determined. Ex- 
cess funds above the amount necessary 
to purchase full units is retained as 
principal cash. 

The completed list of admissions with 
the number of units purchased for each 
trust and the cost thereof is forwarded 
to the Tabulating Department for pro- 
cessing. This Department prepares a 
card for each account on the list by 
key punch, showing the trust number, 
trust name, quantity of units purchased 
and total cost price. This group of cards 
is then placed in the reproducer and 
duplicated in its entirety, so that at this 
point there are two sets of identical 
cards. One is used for posting the asset 
or investment ledger of the individual 
trust. and duplicated to the extent ne- 
cessary for posting the principal cash 
transaction on the books of the individ- 
ual trust. These cards then become part 
of the file of cash and asset entry cards 
for that trust. The other set is brought 
to the tabulator to produce, for the ini- 
tial admission date only, both the list 
of admissions and the list of partici- 
pants. These cards are then placed in 
the property file, or the file where all 
assets of the same class are kept as- 
sembled as a group. By way of explana- 
tion, all cards representing stock held 
by various trusts in A.T.&T., for ex- 
ample, are grouped under that general 
heading. 


A regular new trust account is then 
set up, called “The Common Trust 
Fund” or whatever name is selected for 
the fund. This is done in the same man- 
ner as any individual account. At the 
end of the first quarterly period there 
will be at least one and possibly two 
additional tabulated lists to prepare: 
income distributions and withdrawals. 
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Suppose that Quarterly Period No. 1 
is drawing to a close. First, an approved 
list of new admissions must be pre- 
pared. The computation of the number 
of units that the available cash in the 
admissable trusts will purchase has now 
been complicated by the fact that the 
unit price will have changed because of 
market fluctuations, and one must wait 
until after the close of the market on 
the last day of the period to determine 
the new unit price. This is determined 
by pricing the full list of the Common 
Trust Fund’s investments, from a list 
prepared by the Tabulating Depart- 
ment, and dividing the total of such 
pricing by the number of outstanding 
units for the period. The resultant unit 
price is then divided into the amount of 
cash available for each new approved 
admission, and the highest number of 
purchasable units for each account de- 
termined. The Tabulating Department 
then prepares cards reflecting all new 
admissions in the same manner as at 
the initial admission date, following 
through on all steps in the same way. 


The amount of income distributable 
to each of the participating trusts for 
the first quarterly period must be as- 
certained. During the quarterly period, 
the Common Trust Fund account has 
been treated like any other trust ac- 
count so far as ledger postings in the 
Tabulating Department are concerned, 
with the income received from the Com- 
mon Fund’s investments being credited 
to the income cash account as received. 
However, at the end of the quarter, the 
income cash account of the Common 
Fund must also receive credit for any 
accrued income to the end of the period, 
which under this operative plan is paid 
to participants in addition to the in- 
come actually collected. (It must be re- 
membered that there is no accrual on 
undeclared preferred stock dividends 
even though safe and assured on the 
basis of past performance.) The unit 
distribution of income is calculated by 
dividing the number of outstanding 
units for the quarterly period into the 
total income cash figure. 


The accrued income to be paid out 
is obtained by charging the income cash 
account for Period No. 2 with the 
amount of accrued income cash credi- 
ted to the income cash account for Pe- 
riod No. 1. This creates an overdraft 
in the income cash account for Period 
No. 2, which must be offset at all times 
by sufficient cash in the Common Trust 
Fund’s Principal Cash account even if 
it means selling some assets of the Fund 
to do so. Generally the cash contributed 
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by new admissions at the beginning of 
a quarterly period is adequate to cover 
the income cash overdraft without re- 
sorting to sales. 


The next step in the Tabulating De- 
partment is to select the cards evidenc- 
ing participations in the Common Trust 
Fund from the Tabulating Property 
File, and use them to reproduce a pay 
or dividend card for each participating 
trust. The reproduced pay card will 
show the number and name of the 
trust account, the number of participa- 
tions owned, and the whole group of 
cards will be gang-punched for post- 
ing date. The pay cards are then taken 
to the multiplier or calculating punch 
and each card has its units multiplied 
by the unit income distribution amount. 
In this process the correct amount of 
the total income distribution to each 
participating trust is automatically 
punched into the pay card, and in addi- 
tion, balanced as a total to the amount 
of income distributable for the whole 


fund. 


The pay cards are then taken to the 
tabulator and used to produce the in- 
come distribution list by individual ac- 
counts. Following this operation. the 
pay cards are used to post the income 
cash accounts of the participating trusts 
in the same manner as any ordinary 
dividend is posted. 


The compilation of a list of full or 
partial withdrawals from the Common 
Trust Fund works just the reverse of 
making a list of admissions. The amount 
of cash needed by the individual ac- 
count contemplating a whole or partial 
withdrawal from the Common Trust 
Fund will have been determined in ad- 
vance of the quarterly closing date. 
When the unit admission and with- 
drawal price is determined, that figure 
is divided into the amount of cash de- 
sired, and the number of units necessary 
to be converted to produce that amount 
of cash determined. The Tabulating De- 
partment then procedes to make the 
proper cards to accomplish these with- 
drawals, removing the units withdrawn 
from both the property file and the in- 
dividual trust’s investment ledger file at 
cost rather than at conversion value. 
The conversion value is reflected in the 
resultant credit to the individual trust’s 
principal cash account. 


IV — Tax Procedure 


Tax procedure and control will fol- 
low fairly closely the regular practices 
in reporting fiduciary income with one 
major exception. Capital gains or losses 
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for the Common Trust Fund must be 
computed on a quarterly basis, and then 
apportioned among the participants for 
each quarter. These figures will be ac- 
cumulated for the Common _ Trust 
Fund’s fiscal year for each continuing 
participant in the Fund in order to 
arrive at the amount to be reported 
in computing tax liability. 
The reason for this 
is that the amount and proportion of 
each participant’s share of the capital 
gains or losses will vary each quarter 
according to the total number of par- 
ticipating units outstanding. However. 
if the Tax Division of the trust depart- 
ment is provided with a list of partici- 
pants and the amount of their partici- 
pation quarterly (an extra carbon copy 
of another list previously exposited), 
and also has access to the subsidiary 
investment ledger of the Common Trust 
Fund, maintained by the Investment 
Department, the tax reporting and ac- 
cumulation of data for it should work 
no hardship. In fact, the elimination of 
the numerous income and/or principal 
transactions in the individual trust ac- 
counts by the use of the Common Trust 
Fund should materially reduce the Tax 


inconvenience 


Division’s book and paper work. 
V — Publicity and Advertising 


Regulation “F” of the Board of Gov- 
ernors of the Federal Reserve System 





Trust Records Boiled Down 


The Union Title Insurance and Trust 
Co. of San Diego is photographing 
thousands of its important trust depart- 
ment documents on movie-type film for 
storage in a protected location as a 
war precautionary measure. In addition 
to the advantage of reduced storage 
space is the ease of reproduction from 
film in the event of damage to the or- 
iginals. Upon completion of this war 
precautionary work, the machines will 
be used to film old bank records to 
conserve space. Miss Dorothy Finley is 
shown using the machine. 


is generally understood to prohibit any 
advertising of the Common Trust Fund 
or its operations. However it is believed 
the following suggestions do not violate 
the spirit of the Regulation. 


The first step in announcing the op. 
eration of a Common Trust Fund should 
be in the nature of an unpaid news item, 
its basis being the fact that the state 
legislature has passed permissive Com 
mon Trust Fund legislation, and _recit- 
ing its implication and effect on ihe 
general public. There might also be 
included some explanation of the opera- 
lion Trust Funds, their 
use in other sections of the country and 
their apparent advantages as an invest- 
ment medium. Such an article might 
also mention that the bank will shortly 


of Common 


be placing a Fund in operation. 


Another method by which a Common 
Trust Fund’s opening can be further 
impressed upon a selected public con- 
sists in sending to each approved parti- 
cipant beneficiary a copy of the Com- 
mon Trust Fund Plan. Regulation “F” 
says: “A copy of the plan shall be 
available at the principal office of the 
bank for inspection to any person hav- 
ing an interest in any funds which are 
invested in the Common Trust Fund; 
and upon reasonable request a copy of 
the plan shall be furnished to such 
person.” It should prove of advertising 
and educational value to furnish each 
approved participant with a copy of the 
plan and of the news article dealing 
with Common Trust Funds. In my opin- 
ion, neither piece of material would 
constitute direct advertising in a strict 
sense of the word. 


There is also the possibility of using 
a small pamphlet describing the use 
of small and medium sized trusts for 
some specific purpose, in which could 
be mentioned the use of the Common 
Trust Fund as an investment medium 
for such accounts. These pamphlets 
could be circulated by tellers or stuffed 
in selected commercial account state- 
ment envelopes. Both have 
been followed without regulatory cen- 
sure by the banking authorities. 


methods 


In almost every region, the public 
appear ready to accept a corporate fidu- 
ciary to handle more and more of their 
business, and anything that improves 
trust services should increase that trend. 
Common Trust Funds have been ac- 
cepted in many areas as welcome ad- 
juncts to existing trust services, and 
there is no reason why the same can- 
not be true universally. 


TRUSTS AND ESTATES 





the | 
grov 
pa re 
raise 
tion: 
the | 
man 
west 
Dec 


nan¢ 


Jan 


any 
und 
ved 
late 


op- 
vuld 
fem, 
tate 
yom 
Pcit- 
ihe 
be 
era- 
heir 
and 
est- 
ight 
rtly 


non 
her 
‘on- 
rti- 
pm- 
“ 
be 
the 
\av- 
are 
nd; 
of 
uch 
ing 
ach 
the 
ing 
yin- 
uld 


rict 


ing 
use 
for 
uld 
10n 
um 
lets 
Ted 
ate- 
ave 
en- 


lic 
du- 
eir 
ves 
nd. 
ac- 
ad- 
nd 


an- 


TES 


Pension Fund Effects on Economy 


PENSION FUND MANAGERS represent 
the interests of such a large and rapidly 
growing group that they must be pre- 
pared to study the overall problems 
raised by the meshing of their opera- 
tions with the economic activities of 
the nation, according to Harry G. Guth- 
mann, professor of finance at North- 
western University. Speaking before the 
December meeting of the American Fi- 
nance Association in Boston and limit- 





THE COLUMBIA 
) GAS SYSTEM, INC. 


The Board of Directors has declared this day 
the following regular quarterly dividend: 


Common Stock 
No. 70, 20¢ per share 
payable on February 15, 1952, to holders of 
record at close of business January 19, 1952. 
Dare Parker 


January 3, 1952 Secretary 


SHiICO 
AMERICAN VISCOSE 


CORPORATION 
Dividend Notice 
Directors of the American Vis- 
cose Corporation at their regular 
meeting on January 2, 1952, de- 
clared the regular dividend of 
one dollar and twenty-five cents 
($1.25) per share on the five per- 
cent (5%) cumulative preferred 
stock payable on February 1; 1952 
to shareholders of record at the 
close of business on January 16, 
1952. The directors also declared 
a dividend of fifty cents (50¢) per 
share on the common stock pay- 
able on March 3, 1952, to share- 
holders of record on February 

18, 1952. 

The payment of the common 
stock dividend was deferred un- 
til March 3, 1952 as the Corpora- 
tion is advised that the retention 
of the dividend funds for a 60 
day period after the first of the 
year will result in substantial tax 
savings. The dividend on the pre- 
ferred stock, being on a differ- 
ent basis, was not deferred. 

WILLIAM H. BROWN 


Secretary 
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DIVIDEND NOTICE 


The Directors of Daystrom, Incorporated 
(formerly ATF Incorporated) on December 
18, 1951, declared a regular quarterly dividend 
of 25 cents per share, payable February 15, 

wd of record January 18, 1952. 


1952, to hol 


American Type Founders offers the world’s mast 
complete line of printing equipment. 


January 1952 





ing his consideration to the possible 
effects of these funds upon the general 
economy, Mr. Guthmann speculated 
upon some aspects of significance to 
the management of these large capital 
accreiions, without offering solutions 
for the hypothetical problems. 


Pension fund contributions, like life 
insurance premium payments, while var- 
iable in some degree with business con- 
ditions, are more regular than private 
saving. Together with pressure of mu- 
tual savings bank and savings and loan 
associations monies, a shortage of bonds 
and mortgages suitable for investment 
could conceivably occur during declin- 
ing periods of the business cycle. Mr. 
Guihmann noted the possibility of a 
lowered demand for producers’ durable 
goods after 1955, due to the tremend- 
ous increase in industrial and _ utility 
plant since 1945, thereby giving rise to 
institutional investment problems of the 
first magnitude, both in placement and 
return. 


The estimated annual common stock 
purchases of perhaps $200 million now 
attributed to pension funds, added to 
the $300 million net sales of mutual 
funds in 1951, represent two new and 
growing sources of stock market money, 
especially when compared with annual 
post-war new common stock offerings 
ranging from $600 to $900 million. The 
influence of these capital reservoirs 
upon the new issue market is presently 
obscure, and the effect upon listed stocks 
unknown, but it is logical to suppose 
that the institutional approach will be 
predominant in the selection, buying 
program and relatively long-term hold- 
ing period, thereby contributing in some 
degree to market stability. Due to the 
present exemption from income tax, 
however, shifts can be made without 
regard to holding period and other tax 
considerations, permitting full exercise 
of judgment, tempered by the traditional 
conservatism of the professional ap- 


OPERATING UNITS: 


AMERICAN 
TYPE FOUNDERS 


DAYSTROM 
ELECTRIC 
DAYSTROM 
FURNITURE 


DAYSTROM 
INSTRUMENTS 


DAYSTROM 
LAMINATES 


proach. Whether the searchlight of pub- 
licity will cause the trustee to modify 
this habitual attitude in the desire to 
make a good showing is problematical 
but it may bring about general adop- 
tion of more dynamic investment poli- 
cies, in the opinion of Mr. Guthmann. 


The shift in relative shares of dis- 
posable income achieved in less than 
a generation by the rising income tax 
rates has reduced the contributions of 
the higher income groups to national 
income, while it has brought an in- 
creased share to the lower income 
groups through savings and pension 


(Please turn to page 36) 





PACIFIC GAS AND ELECTRIC CO. 


DIVIDEND NOTICE 
Common Stock Dividend No. 144 


The Board of Directors on December 
12, 1951, declared a cash dividend for 
the fourth quarter of the year of 50 
cents per share upon the Company's 
Common Capital Stock. This dividend 
will be paid by check on January 15, 
1952, to common stockholders of record 
at the close of business on December 
24, 1951. The Transfer Books will not 
be closed. 


E. J. Becxett, Treasurer 


San Francisco, California 





Southern California 
Edison Company 


DIVIDENDS 


COMMON DIVIDEND NO. 168 


PREFERENCE STOCK 
4.48% CONVERTIBLE SERIES 
DIVIDEND NO. 19 


PREFERENCE STOCK 
4.56% CONVERTIBLE SERIES 
DIVIDEND NO. 15 


The Board of Directors has 
authorized the payment of the 
following quarterly dividends: 

50 cents per share on the 
Common Stock; 

28 cents per share on the 
Preference Stock, 4.48% Con- 
vertible Series; 

2814 cents per share on the 
Preference Stock, 4.56% Con- 
vertible Series. 

The above dividends are pay- 
able January 31, 1952, to stock- 
holders of record January 5, 
1952. Checks will be mailed 
from the Company's office in 
Los Angeles, January 31, 1952. 


P.C. HALE, Treasurer 
December 21, 1951 
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Indices are based on fund operations during the period covered and are not a 

representation of further results. They should be considered in the light of the 
individual companies’ investment policies and objectives and the characteristics 
and qualities of the investments of these companies. 
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tory article in July 1949 issue, outlining pur- Senet 12/31/35 , 
poses of publication and considerations in Mgmt. Pri : 1 rer 
selecting stock and cost-of-living averages, pt es Stamepe ; a. Principal 
periods and in interpretation of data. Principal High Low Prine. /o Low High Prin, 
BALANCED FUNDS 
American Business Shares ‘cilia 1939 a — anes 100.0 wm 65.9 170.1 
ia Fo A 1938 ines — — 100.0 — 71.4 189.3 
Axe-Houghton Fund “B” =e eee 1938 ne — — 100.0 — 83.1 213.7 
Boston Fund . - 1932 103.1 171.9 72.6 100.0 3.46 60 164.8 
Commonwealth Investment __- eee. 1932 106.3 168.4 64.4 100.0 3.05 3.5 199 
Eaton & Howard Balanced __- 1932 114.5 134.7 80.0 100.0 4.27 73.6 153.6 
Fully Administered Fund (Group Securities) 1938 ‘le ‘nin Jah 100.0 ‘oie 69.4 156.6 
General Investors Trust y nae. Dee 1932 110.0 152.7 71.4 100.0 4.20 65.2 134.7 
Investors Mutual ; : : eee 1940 _— ee ‘cites _— —_ 3.5 151.7 
Johnston Mutual Fund me 1947 -— = — — — ee ee 
Nation-wide Securities** - 1932 102.6 174.6 70.3 100.0 2.32 59.6 133 
Dreyfuss Fund***** . 5 1947 eS wis ‘ieee aie pes aa del 
George Putnam Fund - ; 4 1938 shai — — 100.0 2.76 69.2 130.6 
Mutual Fund of Boston**** ee : 1944 =_s —_ a — — on 155.0 
Scudder Stevens & Clark _--—---—--- 1928 97.4 119.2 75.7 100.0 8.25 80.9 147.7 
Wellington Fund - —_—-——— 1928 105.2 143.4 69.5 100.0 2.41 75.0 154.1 
Whitehall Fund RRS 1947 : —_ _ nae —_ a = eee 
ee | — —  _— | 100.0  — | 651 219.4 
AVERAGE: BALANCED FUNDS . — i 105.6 152.1 72.0 — 38.22 70.8 161.0 
STOCK FUNDS be 
Affiliated Fund*** , 1939 ‘* _ a oie 100.0 i 50.2 224.9 
Broad Street Investing Corp. - 1932 ®. 109.9 156.6 76.6 100.0 3.60 60.1 193.8 
Bullock Fund .. an 1932 5,°| 109.8 168.8 69.6 100.0 1.77 61.0 171.2 
Delaware Fund - 1937 . °| — — — 100.0 — 76.1 172.3 
Diversified Invest. Fd. ( Dive rsified Fd., Inc.) *** 1944 | —_ a = ae ae eve 150.3 
Dividend Shares . 1932 g | 109.0 163.2 70.7 100.0 1.88 62.1 151.6 
Eaton & Howard Stock _ 1931 «6 | 107.1 147.0 74.4 100.0 3.86 62.7 161.5 
Fidelity Fund - - 1943 — _- — — — — 177.5 
First Mutual Trust Fund . : = 1937 = es sii 100.0 83.15 59.2 127.2 
Fundamental Investors : 1932 105.2 146.0 67.4 100.0 2.98 64.8 206.5 
Incorporated Investors ~ 1925 103.6 165.2 80.2 100.0 2.58 63.9 219.3 
Institutional Shares (Stock & Bond Corp.) ; 1944 aw ae a) sis ne) or 174.4 
Investment Co. of America —.... i 1939* wn _— a 100.0 ie 69.0 192.2 
Investors Management Fund 1931 107.7 161.3 66.8 100.0 4.27 67.7 179.1 
Knickerbocker Fund ; 1938 = i its 100.0 —_ 59.8 126.2 
Loomis-Sayles Mutual Fund __. 1929 72.4 131.7 87.7 100.0 2.54 74.2 188.6 
Loomis-Sayles Second Fund 1934 88.3 131.2 92.7 100.0 2.74 71.3 184.5 
Massachusetts Investors Trust - 1924 110.7 147.5 72.8 100.0 3.88 59.7 151.1 
Massachusetts Investors 2nd Fund __. 1934 114.2 157.0 70.3 100.0 3.31 57.4 171.3 
Mutual Investment Fund : 1926 129.7 173.4 45.5 100.0 4.31 56.1 163.5 
National Investors 1937* — — 65.9 100.0 3.10 60.7 220.3 
National Securities — Income*** —.---__. 1940 ani — — si oo 66.0 135.1 
New England Fund . 1931 117.4 159.1 70.8 100.0 2.85 61.4 134.4 
Selected American Shares 1933 123.8 178.1 80.4 100.0 3.30 60.9 172.2 
Sovereign Investors - saniaoon 1936 — 166.6 68.6 100.0 1.78 62.5 123.4 
State Street Investment Corp. 1924 92.8 155.2 74.0 100.0 3.75 60.7 17382 
Wall Street Investing Corp. ; 1946 pm we -_ el —_ ite Ps 
AVERAGE: STOCK FUNDS categets — 106.8 156.7 74.4 100.0 3.09 63.4 171.3 
90 STOCK INDEX (Standard & Poor’s) _... | aie 106.7 148.3 67.5 99.2 = 59.3 154.1 
CONSUMERS PRICE INDEX (B.L.S.) a a sin —_ 99.6 — 99.6 174.5 16751 — 











CALCULATION OF INDEX NUMBERS AND INCOME PERCENTAGES FOR MUTUAL FUNDS 
PRINCIPAL INDEX NUMBER indicates the change between the offering price on Dec. 30, 1939 and subsequent bid price plus all 
distributions from capital gains and other capital sources. 

COL. 1, 2 and 3 represent the figure obtained by dividing the offering prices at the stated dates less capital distributions through 
1939 by the 1939 base offering price. - 
COL. 4, offering price on Dec. 30, 1939, is base index number of 100 for all companies. 

COL. 6, 7, 8, 10, 12, 14, 15, and 16 are arrived at in the following manner: To the bid prices at the respective dates indicated are added 

all capital distributions to such date and the resultant sum is divided by the 1939 base offering price. 

COL. 19 represents the current month-end bid (col. 16 less all capital distributions) divided by the 1939 base offering price. 

INCOME PERCENTAGE includes only those dividends paid by the companies out of income earned from dividends and interest 

on their portfolio securities (excluding all capital distributions). 

COL. 5, 9, 11, 13 and 17 represent a figure obtained by dividing such dividends accruing over the annual period ending with the stated 

dates by the average of the twelve month-end offering prices ending on the corresponding dates. 

COL. 20 is a five year average figure which includes the percentage returns in columns 9, 11 and 17 as well as those for the two 

preceding annual periods. 
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No responsibility is assumed, in so far as compliance with the Statement of Policy is 
concerned, for the employment in whole or in part of this index by issuers, under- 















































ONGNDEX of MUTU AL FUNDS por crnlle + 3 join eee returns based on December 31, 1951 offering 
8 9 10 Il 12 13 14 15 16 17 18 19 20 
12/30/50 11/30/51 Last 24 mos. 12/31/51 _—*| Last 12 mo. Div. %) = 49/31/51 5-Yr. Avg. 
Inc. Inc. Principal Invest. Cap. Prin. Less Cum. Investment 
Prin. % Prin. % Low High Principal Inc. Distr. | Cap. Distr. (Bid) Income % 
144.3 4.07 146.5 3.54 132.0 149.8 148.2 3.55 5.03 108.2 4.06 
188.0 4.44 198.0 3.26 149.2 207.5 200.6 3.25 3.97 165.5 4.13 
201.1 3.87 210.9 4.10 174.3 219.5 213.9 4.08 2.30 170.8 3.82 
152.9 3.80 160.7 3.74 138.5 166.7 164.0 3.72 1.92 140.5 3.92 
193.3 4.06 207.0 3.81 149.8 213.7 7208.5 3.93 2.44 4176.7 3.85 
162.6 4.09 173.6 3.77 144.1 179.8 7175.4 3.82 2.29 7159.8 3.96 
139.3 4.04 140.7 3.89 124.4 145.8 141.9 3.89 1.14 118.2 3.83 
121.2 5.32 128.3 4.86 106.5 132.1 4128.3 4.85 2.91 +105.5 4.99 
147.2 4.12 153.1 4.25 131.7 157.0 7155.9 4.24 2.10 ¥130.6 4.14 e 
159.5 4.62 176.1 4.12 159.7 181.9 $177.7 4.26 2.46 4168.5 —e 
129.0 4.46 132.3 4.41 118.7 135.5 4132.8 3.83 t1.73 +108.8 4.18 
144.3 4.59 152.9 3.90 124.2 158.3 154.7 3.89 4.76 145.7 —e 
133.0 4.49 140.4 3.81 117.2 145.8 4142.6 3.80 2.53 $122.7 4.01 
148.0 4.47 158.5 4.29 128.0 161.9 7159.0 3.99 6.37 4141.0 3.84 @ 
144.6 3.49 151.5 3.27 130.7 155.7 $153.0 3.23 3.05 $133.0 3.68 
150.9 3.98 158.2 3.71 138.0 162.2 +160.3 3.69 2.31 $127.1 3.69 
170.5 4.47 184.7 4.13 149.3 192.9 7185.8 3.84 4.79 170.6 —e 
203.7 3.48 216.9 2.69 176.2 222.7 220.8 3.56 3.79 161.2 2.99 
154.7 == 4.26 163.1 3.93 136.3 168.6 164.9 3.87 3.06 136.3 4.01 
180.8 5.10 192.8 4.61 157.1 196.1 4194.6 4.61 8.45 4121.2 5.26 
173.7 5.72 197.3 5.09 145.5 206.2 4198.1 4.78 3.18 4164.2 5.03 
168.7 4.78 180.4 4.65 140.1 190.9 183.6 4.63 4.44 151.6 4.45 
156.7 4.46 164.5 4.09 140.7 169.7 7164.9 4.04 4.31 + 92.1 3.62 
135.9 5.57 139.1 5.41 103.1 146.0 141.0 5.41 3.36 129.7 5.77 
151.9 4.80 160.1 4.68 128.7 167.3 163.8 4.65 2.56 136.8 4.36 
181.8 4.15 202.3 3.64 154.0 209.1 +205.7 3.73 2.55 +176.6 3.84 
189.1 5.63 209.1 4.69 154.6 216.7 4210.4 4.66 2.18 4183.6 5.07 e 
93.3 4.00 92.9 3.22 86.4 96.2 + 93.0 2.74 _— + 71.8 3.84 
210.5 4.81 232.0 4.78 174.4 242.8 +235.5 4.50 2.51 7202.4 4.39 
204.0 5.23 226.4 4.22 159.8 237.3 +228.7 4.12 3.07 +183.9 5.20 
159.4 4.74 169.6 4.02 125.7 174.3 171.6 4.00 4.45 138.7 4.31 e 
172.1 3.98 186.4 4.03 149.3 192.2 7188.9 3.39 4.46 7136.4 4.01 
187.8 5.00 206.3 4.98 156.2 216.5 +209.8 4.52 4.90 $164.9 4.64 
115.7 3.30 | 121.2 2:01 95.4 122.0 122.0 | 2.70 4.75 82.8 3.82 
| 175.4 2.66 188.1 2.97 161.3 191.7 190.6 | 2.96 5.37 132.4 2.98 
| 174.9 3.17 189.7 3.19 158.9 194.7 192.9 3.17 7.00 148.5 3.25 
| 152.9 5.51 | 173.3 4.97 124.5 181.3 7177.8 4.67 2.79 4167.6 5.02 
| 169.2 4.06 194.4 3.47 135.3 203.8 4201.2 2.48 4.75 4164.1 3.72 
144.1 1.84 156.1 2.62 128.6 163.1 +159.8 2.51 4.84 7137.3 3.23 
| 198.9 4.67 230.0 4.02 162.7 241.9 +236.9 3.52 6.75 7189.0 4.11 
105.6 5.86 104.6 5.82 87.2 1138.1 104.8 5.82 _— 94.3 6.13 e 
145.1 4.25 154.0 3.86 121.3 159.6 7155.9 3/86 5.58 7128.9 4.09 
152.9 5.66 167.0 5.10 128.8 173.4 +169.0 4.33 5.07 4136.1 4.70 
| 121.4 4.54 | 130.5 4.64 100.3 1385.0 7130.3 5.76 _— 7106.6 4.51 
198.3 3.76 208.6 r3.11 166.8 223.3 214.7 r3.10 7.89 152.7 3.43 
184.6 4.21 203.0 4.14 155.9 207.6 7204.4 3.81 2.29 7199.8 3.67 @ 
165.9 4.37 | 181.0 4.04 139.8 188.2 193.7 3.86 4.35 145.6 4.14 
| 156.8 — | 181.7 — 132.3 189.4 188.8 — — — sading 
1675, — | 178.4 — n188.6 — 166.5 n188.6 = _ —_ ree: ss 














CAPITAL GAIN DISTRIBUTION column (18) represents the percentage of distribution, if any, from capital gains or any other 
| sources, for the current annual period. 


COMPANIES ORGANIZED AFTER 1939 are given an initial index number on the date they commence business equal to the aver- 
age of all those stock or balanced funds in existence at the time. 


e Principal index begins after 1939 base date. ***Not included in balanced or stock average: 
+ Ex-dividend current month. Wisconsin Investment Co. balanced fund for too short a period. 
4 t Nine months’ period. Affiliated Fund is leverage company, but bank loans retired 2nd quarter 1950. 
r Plus rights. Diversified Investment & National Income are partially invested in high 
* Date commenced operation as Mutual Company. income bonds and preferred stocks. 
| ** Became Balanced Funds in 1945, Column 19 for funds organized since 1946. 
. n New series; old, 189.3. ****Name changed from Russell Berg Fund. 


*****Name changed from Nesbett Fund. 


" Source: Direct from Companies. 
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systems, effecting a revolution in the 
capital markets. If one considers those 
covered by Federal Social Security, the 
future dominant rentier class promises 
to be composed largely of retired per- 
sons of moderate means. Thus, observed 
Mr. Guthmann, with investment owner- 
ship spread over a broader base, insti- 
tutionalization takes the place of direct 
individual placement and _ furnishes 
peace of mind from investment worries 
by supplying diversification through 
professional management. 


Another interesting point for consid- 
eration is the attitude of the trustee 
holding important stock interests in 
large American corporations. Will the 
trustee consider it his duty to intervene 
more actively on behalf of his benefici- 
aries to assure sound corporate policies 
and the selection of capable manage- 
ment? Because pension investments are 
likely to be concentrated in companies 
with successful and well-organized man- 
agement, which will welcome the advice 
and cooperation of well-posted institu- 
tional investors, it is possible that a 
large institutional interest will come to 
be regarded as_ well-merited public 
recognition of success. 
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Investment Aspects of 
Pension Funds 


Net additions to pension funds dur- 
ing 1952 may exceed the normal rate of 
increase, in the opinion of Roger F. 
Murray, vice president of the Bankers 
Trust Co., New York, outlined in an 
address before the American Finance 
Association in Boston on December 27. 
The normal flow of funds is estimated 
at around $1.8 billion per year, of 
which probably $1 billion accrues to 
trusteed plans and $800 million to in- 
sured plans. However, in periods of 
high taxes and earnings, the tendency 
is for corporations to accelerate the 
funding of past service obligations 
which could raise 1952 trusteed contri- 
butions to $1.2 billion. 


While the theoretical composition of 
pension fund investments is approxi- 
mately 60° in bonds—mostly corpo- 
rate—15% in preferred stocks and 
25% in common stocks, one of the ad- 
vantages of these funds is their flexi- 
bility to meet individual requirements 
and changing conditions. Liquidity is 
seldom a factor and performance over 
the life of the fund rather than an inter- 
mediate accounting period is the criter- 
ion. Corporate securities comprise the 
main body of investments but, because 
of the difficulty of accumulating a re- 
serve fund, real estate mortgages are 
a negligible investment medium. Defen- 
sive equities in the bank stock, insur- 
ance and public utility operating com- 
pany fields are often found in the com- 
mon stock portfolio. 


Mr. Murray favored the creation 
of more participating preferred stocks 
tailored with an eye to their attractive- 
ness for pension funds, thereby broad- 
ening the number of companies with 
suitable investment media. He also noted 
the direct placement of large joint loans 
with life insurance companies, or for 
their sole account, as another outlet for 
these funds. In general, the funds pre- 
fer a partner in order to serve as a 
check that the lending terms are in line 
with the going market. 

In assessing the effect of these large 
capital accumulations upon the markets, 
Mr. Murray expressed the belief that 
their activities would prove to be a sta- 
bilizing influence over a period of years 
but not necessarily over shorter periods. 
Their flexibility does not mean that they 
will adopt hasty policy revisions moti- 
vated by temporary market swings or 
allow deviation from dollar averaging 
or formula investment plans. At times, 
he pointed out, the funds may be large 
sellers, particularly in the event of a 
serious prospective deterioration in the 
profit outlook. 

The current attractive investment op- 
portunities in corporate securities tend 
to discourage large purchases of gov- 
ernment bonds and the Treasury is un- 
likely to see more than nominal takings 
from this source during 1952. However, 
said Mr. Murray, this situation could 
change late in the year with a decline 
in the demand for private financing. 
The development of pension funds as 
another source of capital for trade and 
industry expansion is a healthy one. 
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New York Trustees Under 
The Prudent Man Law 


The liberalization of the New York 
State law, effective in July. 1950, per- 
mitiing trustee investment in securities 
not on the so-called legal list up to 35% 
of the principal amount has thus far 
proven helpful both to trustees and bene- 
ficiaries, according to the report of 
Committee Chairman Bascom H. Tor- 
rance, vice president of City Bank 
Farmers Trust Co., New York, to the 
Fifth Anual Trust Division Conference 
of the New York State Bankers Associa- 
tion at Syracuse on October 26. 


The most obvious reaction of the six- 
teen trustees queried as to the permis- 
sive features of the law was investment 
in common stocks, because of the sub- 
stantially higher yield available, the per- 
centage ranging from 15% to the full 
357. although in certain instances no 
use was made of the law. The average 
for the sixteen institutions covered was 
22.2%. Only three of the sixteen banks 
estimated as high as 30% and only two 
went to the 35% limit, with one of the 
two having arrived there from an origi- 
nal 20% by a series of steps. 


Preferred stocks fared badly, being 
either neglected entirely or purchased 
to a limited extent only. The same fate 
awaited bonds not on the legal list. 
the yield differential apparently not 
compensating for the higher degree of 
risk. 

In the realm of common trust funds. 
eight of the sixteen banks covered by 
the survey reported legal funds and 
seven of these banks also had discretion- 
ary funds. Of the legal funds, only two 
were above 30% (one at 33% 
other at 35%) with 25.1% the average 
common stock holding. In the discre- 
tionary funds, however, the average was 
about 35°, with one reporting 60%, of 
which 15% was insurance and _ utility 


and the 


stocks. The discretionary portfolios also 
used some preferred stocks, ranging 
from 5% to 16%. 


Prudent Man and Stock Technician 


In handling trust investments, the 
trustee needs the advice of the econo- 
mist to interpret the signs on the busi- 
ness horizon, as well as the studies of 
the security analyst to ferret out basic 
information regarding values but he 
would also be well advised to work 
closely with a competent market techni- 
cian whose opinion as to when and what 
action is to be taken can be decisive in 
the important factor of timing. So Ed- 
mund W. Tabell, partner of Walston, 
Hoffman and Goodwin of the New York 
Stock Exchange, told the Trust Division 
Conference. 

Because the prudent professional in- 
vestor is more interested in the longer 
range. he should attempt to determine 
the outlook for security prices over the 
next several years. Mr. Tabell then out- 
lined his views as to the present techni- 
cal position of the stock market, assert- 
ing that the general pattern was one of 
distribution and “topping out” which 
warranted considerable caution in new 
commitments in the growth stocks and 
leaders which seem to have already 
reached their top prices. As an alterna- 
tive, Mr. Tabell mentioned 
secondary quality issues with excellent 
earnings and prospects yielding between 
6% and 9% which had done little 
marketwise. In the event of continued 
rise, they will probably outperform the 
market and in a decline are apt to re- 
sist better than the averages. 

Mr. Tabell sketched a picture of the 
market based upon the advance from 
the 1942 base to the 1946 high. followed 
by a decline to the 1949 low. The third 
phase—now in being or about to ter- 
minate—was an advance to the 1951 
highs, now presently, in his opinion, to 
he succeeded by a comparatively mild 


however. 
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decline, perhaps quite a selective one. 
The fifth and final chapter should be 
upward from a low reached in late 1952 
or as late as early 1954 which will bring 
overspeculation with heavy public par- 
ticipation. The next year or two, con- 
cluded Mr. Tabell, should offer some ex- 
cellent buying opportunities for the 
shrewd investor. 


Progress on Common Trust Funds 


Common trust funds in New York 
State increased principal from a total 
of $90,800,000 on July 31, 1950 to 
$171,500,000 on the same date in 1951, 
Hollis B. Pease, assistant vice president, 
The Hanover Bank, New York, told the 
Trust Division. Twelve discretionary 
funds held $113.600,000, said Mr. Pease, 
who is chairman of the Division’s Com- 
mittee on Common Trust Funds, and 
the thirteen legal funds totalled $57.- 
900,000. Two additional legal funds and 
two discretionary had been authorized 
but not yet put in operation. 


Four bills relating to common trust 
funds were enacted law during 1951, 
Mr. Pease reported; a) provisions as to 
notice to interested parties of an ac- 
counting proceeding of a common trust 
fund; b) the increase from $50,000 to 
$100,000 in the maximum any trust may 
invest in a common trust fund; c) per- 
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mission to select quarter-annual valua- 
tion dates other than those previously 
prescribed (especially helpful to those 
operating two funds) ; and d) exclusion 
of the value of a partial trust investment 
in a common trust fund in determining 
the 35 per cent maximum of “prudent 
man rule” securities which may be pur- 
chased for an individual trust. 


& Ba & 
Clients Need More Than Cliches 


The two main factors hindering the 
growth of personal trust business for 
banks and trust are the 
average man’s ignorance of what may 
happen to his estate after his death 
and his hostility toward bankers, ac- 
cording to Joseph Trachtman, attorney 
and New York legal editor of Trusts 
AND EstTaTEs, at the New York State 
Bankers Association Trust Division’s 
meeting in Syracuse on October 26. In 
making this analysis Mr. Trachtman 
offered constructive suggestions for im- 
proving the arguments in favor of nam- 
ing a corporate fiduciary. 


companies 


Financial responsibility is not empha- 
sized enough, he said. It is an unanswer- 
able argument, and practical because 
every now and then one does read in 
the papers of some individual “who has 
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run away with a lot of money.” In Eng- 
land the Office of Public Trustee was 
established by the government partly 
for this reason. 

Some amount of validity was accord- 
ed by the speaker to the “immortality” 
of corporate fiduciaries. He agreed that 
there was continuity of management, 
but pointed out the importance of put- 
ting one man in charge of an account 
and keeping him there, since people do 
not like to be dealing with new faces. 
Group judgment could be substantiated 
as a favorable factor, he. said, because 
of the checks and balances of the com- 
mittee system. even though the group 
is in some cases dominated by its strong- 
est member. 

The special skills of trust personnel, 
while not to be over-emphasized, are 
nevertheless a good selling point, Mr. 
Trachtman stated. When people ask, 
“Why name a bank?” the answer is 
that the bank is better because a pro- 
fessional is better than an amateur. 
“Obviously, if you are going to do a 
job for the first time, you will not be 
doing it as well, even if you have first 
class brains, as when you have done it 
hundreds and hundreds of times.” 

The charge of being too cautious 
arises from a fundamental misconcep- 
tion of trusteeship, Mr. Trachtman ob- 
served, and might be answered by in- 
quiring, “Do you want recklessness?” 
and by saying that if the client knows 
somebody better “for whom a bell rings 
just when the peak prices are up,” that 
person may be brought in as a co-fidu- 
ciary. 


17 


In the matter of expense, the speaker 
recommended an approach which would 
first raise the question: Does the person 
need the service? If the service is 
needed, the client should expect to pay 
the going rate. Moreover, the need does 
not depend on the size of the estate be. 
cause losses which are merely awkward 
or painful in a large estate may be 
tragic in a small one. Saving commis. 
sion fees by naming the bank as trus.- 
tee, but a widow or son as executor, is 
like having fire insurance on a new 
house only after it is finished and none 
while it is in construction. “If you need 
it in the second phase, you need it all 
the more in the first.” 

Sometimes it is said that bankers are 
cold blooded and do not have the ne- 
cessary sympathy for a widow, for in- 
stance, who wishes to use principal to 
meet an emergency. The banker’s reply, 
according to the speaker, should be that 
such personal matters are undertaken 
only matter of accommodation. 
“We welcome the grant of such dis- 
cretion to someone else and we take it 


as a 


only when no one else can fill the bill.” 


The customer should be led to ask not 
“Is it wise to appoint a bank or a trust 
company?” but rather “What is the 
particular job to be done?” and “How 
shall we the bank in order to 
take advantage of all the things that it 
does well and to avoid the things that 
it is said not to do well?”. The public 
will need to be educated along these 


name 


lines, Mr. Trachtman said, not by ab- 
stractions, but in terms of human in- 


terest. 
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Bank Account Trusts 


SHOULD THEY BE PRESUMED TO BE FRAUDULENT ? 


Wie A DEPOSITOR opens a bank 


account with his own money, in 
his own name “in trust for” another 
named person, he creates what is termed 
a “tentative trust.” This is known also 
as a “bank account trust,” or a “savings 
bank trust” because usually these ac- 
counts are maintained in savings banks 
rather than in commercial banks or 
trust companies. In New York and con- 
tiguous states, these accounts often are 
termed “Totten trusts,” after the title 
of the leading case on this subject in 
that jurisdiction.' 


Yet, despite the use of the word 
“trust,” such an account may not be 
deemed to be a true trust without the 
presence of additional factors. This is 
so even though such an account seems 
to fulfill the elementary requirements of 
a trust. The depositor names himself 
trustee of a specific trust property, the 
claim against the bank. There is com- 
munication of his declaration to a third 
party, the bank officer. And there is 
definite identification of the benefici- 
ary.” 


Nevertheless, such an arrangement is 
a tentative trust merely, revocable at 


| will, until the declarant-trustor dies, or 


until he completes the gift by some un- 
equivocal act or declaration such as 
the delivery of the passbook or express 
notice to the beneficiary.* Whether or 
not a valid trust was established is to 
be determined by the law of the situs 
of the trust fund. according to the view 
adopted in many, but not all, jurisdic- 
tions.* 





1In the Matter of Totten, 179 N.Y. 112, 71 N.E. 
748, 70 L.R.A. 711, 1 Ann. Cas. 900 (1904). 


21 Bogert, Trusts and Trustees 306 (1951 ed.). 


In the Matter of Totten, supra n. 1., at 115. 
See also note, Theory of the Tentative Trust, 87 
U. Penna. L.R. 847 (1939); Slusser, Recent Devel- 
opments in the Tentative Trust Doctrine, 28 Calif. 
L.R. 202 (1939). 


‘Boyle v. Kempkin, 243 Wis. 86, 9 N.W. (2) 589 
(1943); Cutts v. Najdrowski, 123 N.J. Eq. 481, 198 
A. 885 (1938). But see In re Weinstein’s Estate, 
(N.Y.) 592, 28 N.Y.S. (2) 187 (1941), 
which held that the law of New York was deter- 
minative in a savings bank account created in a 
New Jersey bank by a depositor who was domi- 
ciled in, and later died in New York. 
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Intention Paramount 


It is well known that many such ac- 
counts are created and maintained with 
no real intent on the part of the de- 
positor to give the money to another 
person. Tax factors, higher interest 
rates connected with limitations on ac- 
ceptable deposit amounts, and conceal- 
ment of assets. are often the depositor’s 
real considerations in such cases. For 
this reason, one who claims the benefit 
of such a deposit must show by other 
facts than the deposit itself that the de- 
positor actually intended to create a 
true trust.© The depositor’s intent is 
most readily ascertained from his own 
or his actions.’ 


6 


express statements, 


5In the Matter of Totten, supra n. 1; Parkman 
v. Suffolk Sav. Bk. for Seamen, 151 Mass. 218, 24 
N.E. 43 (1890); Mexican Coal & Coke Co. v. Ruck- 
man, 229 S.W. 347 (Tex. Civ. App. 1921); Fleck v. 
Baldwin, 141 Tex. 340, 172 S.W. (2) 975 (1943); 
Foschia v. Foschia, 158 Md. 69, 148 A. 121 (1930); 
Edmondsen v. Friedell, 200 Ind. 298, 163 N.E. 89 
(1928); In re Massey's Will, 257 N.Y.S. 578 
(1932); Steixner v. Bowery Savings Bk., 86 N.Y.S. 
(2) 747 (1949). 

*Bath Savings Inst. v. Hathorn, 88 Me. 122, 33 
A. 836, 32 L.R.A. 377 (1896); Helfrich’s Estate v. 
Commissioner of Internal Revenue, 143 F. (2) 43 
(C.C.A. 7, 1944); Walso v. Latterner, 140 Minn. 
455, 168 N.W. 353 (1918); Wolf v. Wolf, 136 N.J. 
Eq. 403, 42 A. (2) 300 (1945). But such state- 
ments are not necessarily conclusive, Macy v. Wil- 
liams, 31 N.Y.S. 620, affd. 144 N.Y. 701, 39 N.E. 
858 (1895). But the depositor’s testimony on this 
point, pro or con, is admissible while he is alive. 
(Pro.) Sayre v. Weil, 94 Ala. 466, 10 So. 546 
(1892); (Con.) Cunningham v. Davenport, 147 
N.Y. 43, 41 N.E. 412 (1895). Not so after his 
death. Tierney v. Fitzpatrick, 195 N.Y. 433, 88 
N.E. 750 (1909); Merrigan v. McGonigle, 205 
Penna. 321, 54 A. 994 (1903). 

7Such as giving notice to the beneficiary. Slepkon 
v. McSoley, 54 R.I. 210, 172 A. 328 (1934); McCaf- 
frey v. North Adams Sav. Bk., 244 Mass. 396, 138 
N.E. 393 (1923). Or delivery of the passbook. Har- 
rington v. Donlin, 312 Mass. 577, 45 N.E. (2) 593 
(1948); In re Farrell, 298 N.Y. 129, 81 N.E. (2) 
51 (1948). 


The revocable nature of such trusts 
stems from the fact that the depositor 
can withdraw any or all of the fund. In 
some cases this fact has been deemed 
to refute the intent to maintain a trust.® 
In most cases it has been held to be 
not inconsistent with an intent to main- 
tain a true trust.? The depositor’s fail- 
ure to withdraw any part of the fund 
is strong, although not conclusive, evi- 
dence of his intent to maintain a true 
trust.'° Complete failure of the depositor 
to indicate his intent by additional 
words or action, besides his maintenance 
of the account. militates very strongly 
against the idea of a true trust intent.!! 
In some jurisdictions such latter failure 
conclusively precludes the finding that a 
true trust was intended, except upon the 
death of the declarant-depositor with a 
balance remaining on deposit.!” 


The authorities are in general agree- 
ment on the broad principles applicable 
to determination of the status of such 
trusts as gifts. They agree that in most 
cases the power of revocation exists, and 
that deposit in trust form, standing 
alone, should not be deemed sufficient to 
spell out a completed trust.’* As far as 
taxes are concerned, such transfers are 
taxable if they are testamentary in na- 
ture, or made in contemplation of 
death; and they may be taxable in some 
states even though deemed to be com- 
pleted gifts inter vivos not made in con- 
templation of death, because of their 
revocability.'* 


SNutt v. Morse, 142 Mass. 1, 6 N.E. 763 (1886). 

®*Kelly v. Dollard, 216 Calif. 312, 13 P. (2) 926 
(1932); Serivens v. North Easton Sav. Bk., 166 
Mass. 255, 44 N.E. 251 (1896); Sherman v. Hiber- 
nia Sav. & L. Soc., 129 Calif. App. Supp. 795, 20 
P. (2) 188 (1933). 


1oFarmer v. Farmer, 137 Md. 69, 111 A. 464 
(1920); Dyste v. Farmers & Mech. Sav. Bk. of 
Minneapolis, 179 Minn. 430, 229 N.W. 865 (1930). 
But see Rambo v. Pile, 220 Penna. 235, 69 A. 807 
(1908). 


1lRambo v. Pile, supra. n. 10; Cunningham v. 
Davenport, supra. n. 6; In the Matter of Totten, 
supra. n. 1, at p. 115. 


12Ibid., particularly New York. 
18] Bogert, Trusts & Trustees, 338 (1951 ed.). 


4Jbid., citing cases and statutes (Bogert, note 
96); also Vol. 4, p. 465, 6. 
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Third Party Status 


The principal difficulty involved in 
bank account trusts lies less often today 
in their determination vis-a-vis the bene- 
ficiary, than in their treatment in debtor- 
creditor, or third party claimant dis- 
putes. It is almost inevitable that cred- 
itors of the depositor and others who 
have an interest in his property will 
look with suspicion on any action that 
puts his assets out of their reach, especi- 
ally when the depositor is otherwise in- 
solvent, and particularly when they sus- 
pect that the depositor may be able to 
revoke the gift later. Certainly such ac- 
counts, while the depositor-debtor is 
alive, are inviting targets for his credit- 
ors. They also represent inviting pos- 
sible assets of the beneficiary, from the 
point of view of the beneficiary’s credit- 
ors, 

Concealment of assets often is ac- 
complished by the deposit of money in 
the name of another, or even in fictiti- 
ous name. If the name of another per- 
son is used there is no trust problem. 
This is simply an issue as to the gift 
of the legal interest in the account,'® 
although it too may be attacked as a 

First National Bk. of Portland v. Connolly, 
172 Ore. 434, 138 P. (2) 613; aff'd. 143 P. (2) 


243 (1943); Smith v. Taylor, 183 Miss. 542, 184 
So. 423 (1939). 
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fraudulent transfer by creditors of the 
depositor. Similarly, joint accounts, usu- 
ally payable to either named party, and 
to the survivor, are not truly trust ac- 
counts.’® Joint accounts can be reached 
by creditors with no: special difficulty. 
It is in the possible abuse of bank ac- 
count trusts and their utilization as a 
cloak for fraud that the chief interest 
of creditors lies. : 


The Ha'pern Case 


A recent New York case,'’ although 
ultimately conforming with the prevail- 
ing decisions regarding bank account 
trusts, for a time threatened to overturn 
the established pattern of treatment of 
such cases. The Appellate Division had 
suggested the novel concept of the di- 
visibility of such trusts into separate 
valid and illusory parts. This view was 
repudiated by the Court of Appeals, but 
not without some hesitancy arising from 
the fact that the trust was grounded 
upon a decedent’s apparent intention 
to cut off his wife’s statutory share of 
his estate.'* 

Even while it affirmed the general 
validity of such trusts, despite clear evi- 
dence of questionable motives in their 
establishment, the final decision im- 
pliedly recognized the fact that proper 
motives may be just as important as 
clearly-evident intentions in determin- 
ing the inviolability of such trusts. The 
court cited several cases to the effect 
that “the only sound test of the validity 
of a challenged transfer” is “whether 
the husband (depositor) has in good 
faith divested himself of ownership of 


16] Bogert, op. cit. 338-341. 


17Matter of Halpern, 277 App. Div. 525, modified 
303 N.Y. 33 (1951). 

Here the widow had failed to elect to take 
against the terms of the will, as she might have 
done under New York Decedent Estate Law, secs. 
18, 83. In any event, such a statute cannot affect 
the disposition of property inter-vivos. Newman v. 
Dore, 275 N.Y. 371, 378, 9 N.E. (2) 966 (1937). 
See Williams, Totten Trusts and the Test of the 
Validity of a Challenged Transfer, 126 N.Y.L.J. 
374 (Sept. 6, 1951). 


his property or has made an illusory 
transfer.”'® The test, according to the 
Halpern decision, then, remains strictly 
in the area of the intention of the de. 
positor with respect to the beneficiary 
named. 


From the point of view of creditors 
of the depositor and other persons hay- 


ing legitimate interests in the assets 


or estate of the depositor, this test is 
inadequate. It establishes expressed in- 
tention, whether directly or indirectly 
evidenced, as the criterion, to the prac. 
tical exclusion of the criterion of motive, 
The counter argument that the inten- 
tion to conceal assets or to defraud 
creditors may be deemed to cancel out 
the intention to perfect the gift smacks 
strongly of sophistry. A creditor is en- 
titled to a direct answer to his prime 
question, i.e.: this transfer, or 
does it not, have the effect of hindering, 
delaying or defrauding creditors?*° 


Does 


Leaving aside the special provisions 
of the National Bankruptcy Act, or 
debtor-creditor statutes such as the New 
York Debtor and Creditor Law and the 
Uniform Fraudulent Conveyance Act, it 
is clear that, if the answer is “Yes,” the 
creditor is entitled to equitable relief. 
And it is equally clear that this relief 
will require amputation of part of the 
trust fund, if not its total destruction, 
because a creditor who has parted with 
consideration has a stronger equitable 
claim than does a beneficiary whose 
principal right stems from the mere 
affection of a settlor. 


In the Halpern case the Appellate 
Court recognized that the “unlawful in- 
vasion of the expectant interest of the 


wife” is analgous to a transfer in 


Citing Krause v. Krause, 285 N.Y. 27, 32 N.E. 


(2) 779 (1941): and Leonard v. Leonard, 181 
Mass. 458, 63 N.E. 1068 (1902). 
2°Oleck, Creditors’ Rights & Remedies, sec. 13 


et seq. (1949 ed.); and Glenn, Fraudulent Convey- 
ances & Preferences, ch. 5 (A) (rev. ed. 1940). 
This definition-test traces back at least to the 
Statute of 13 Elizabeth (1570). 
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fraud of creditors, and that only a sur- 
lus over the amount of debts to credit- 
ors should belong to the grantee.*! In 
this connection it is important to notice 
that today a creditor can, in a proper 
case, Obtain equity relief against a 
fraudulent conveyance even before the 
debt has matured.** This is due to the 
provisions of newer statutes incorpora- 
ting the provisions of the Uniform 
Fraudulent Conveyance Act, which de- 
fine a creditor as any person having a 
claim, matured or unmatured, liquid- 
ated or unliquidated, absolute or con- 
tingent.** 


Prima Facie Fraud 


In New York, despite the implied con- 
tradiction of the Halpern case, courts 
have established a prima facie presump- 
tion that a conveyance by an indebted 
person is fraudulent.** This was done 
without reference to the existence, since 
1829, of a statute which declares that 
fraudulent intent shall be deemed a 
question of fact, and that no convey- 
ance shall be adjudged to be fraudulent 
solely on the ground that it was not 
made for a valuable consideration.** 
Some authorities consider the presump- 
tions to have been embodied in the Uni- 
form Fraudulent Conveyance Act as a 
matter of procedure, thus making the 
various state statutes, as well as the 
act on which they are based, procedure 
law.76 

Certainly bank account trusts involv- 
ing relatives, especially spouses, make 
fraud so easy as to justify presumptions 
under Section 11 of the Uniform Act, 





“7 App. Div. (supra, n. 17), at 530, citing cases. 

“Oleck, op. cit. supra n. 20, at p. 25. 

2For example, New York (Laws 1925, c. 254), 
McKinney’s Debtor & Creditor Law, art. 10. 

%Ga Nun v. Palmer, 216 N. Y. 603, 111 N.E. 223 
(1916). 

=N.Y. Rev. Stat. 1829, pt. 2, c. 7, Tit. 3. 

™Hanna & McLachlan, Cases on _ Creditors’ 
Rights, 160, n. 3 (consol. 4th ed., 1951). But see 
opinion of Hand in Feist v. Druckerman, 70 F. 
(2) 383 (C.C.A. 2d., 1934). 





For 


Ancillary Trust Service 


in 


which preserves to the courts the gov- 
ernment of matters not provided for in 
the act.27 The close family or other re- 
lationship of the beneficiary and de- 
positor has evidentiary value, but this 
may tend to oppose as well as to favor 
the validity of the tentative trust.*® 
Similarly, the depositor’s financial con- 
dition has important evidentiary value.”® 
Moreover, if he is solvent in general, 
no creditor has any right to call his 
transfer fraudulent. But unless the debt 
arises so long after the transfer as to 
be remote from it, or unless the transfer 
does not diminish the debtor’s estate, 
there is a presumption of fraud.*° 

If the deposit is made for an illegal 
purpose, such as to defeat creditors, its 
validity as between depositor and bene- 
ficiary cannot save it from the attack 
of the creditors.*! And there have been 
many decisions placing a wife’s distribu- 
tive rights in her husband’s estate in 
exactly the same position as that of a 
creditor, the Halpern final decision not- 
withstanding.** 

“McLaughlin, Application of the Uniform 
Fraudulent Conveyance Act, 46 Harv. L.R. 404, 
408, 424, 426-9 (1933). Also, re constitutionality 
of statutory presumptions of fraud, Note, 651 


A.L.R. 1157 (1927); Glenn, op. cit., (supra. n. 
20), secs. 268, 317. 

25(Pro.): Blackstone Canal Natl. Bk. v. Oast, 
45 R.I. 218, 121 A. 223 (1923). (Con.): Passaic 
Natl. Bk. & Tr. Co. v. Taub, 136 N.J. Eq. 50, 40 A. 
(2) 198, aff’d. 187 N.J. Eq. 544, 45 A. (2) 679 
(1945). 

*Frank v. Heimann, 302 Mo. 334, 258 S.W. 1000 
(1924). 


30Todd v. Nelson, 109 N.Y. 316, 16 N.E. 360 
(1888); Pauling v. Pauling, 159 F. (2) 531 
(C.C.A. 8th, 1947). 

“Banca D’Italia & Tr. Co. v. Giordano, 154 
Penna. Super. 452, 36 A. (2) 242 (1944); In re 
Weinberg’s Estate, 162 Misc. (N.Y.) 867, 296 
N.Y.S. 7 (1937), discussed in note, 22 Minn. 
L.R. 125 (1937), also, 1 Bogert, op. cit. (supra. 


n. 2) p. 332. 

82Bogert, op. cit. supra., p. 332, n. 83 a., citing 
Mushaw v. Mushaw, 183 Md. 511, 39 A. (2d) 465 
(1944); Krause v. Krause (supra, n. 19); Steixner 
v. Bowery Sav. Bk. (supra. n. 5); and others; 
also citing law review notes. Matter of Workmen’s 
Compensation Board of State of New York (Fur- 
man), 126 N.Y.L.J. 8 (July 2, 1951) is a good 
example of the creditor-spouse contest for a fund, 
as an issue of fact. See also Freistadt v. Freistadt, 
126 N.Y.L.J. 18 (July 3, 1951); and Pichurko v. 
Richardson (same issues, Richmond decis.). 
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A Fair Presumption 


If a creditor seeks to attack his debt- 
or’s conveyance by levy of execution on 
the fund, he may find himself liable to 
the beneficiary if he cannot establish the 
fraud, when the beneficiary brings a 
damage action against him.** Also, the 
validity of any transfer may be litigated 
by the transferee to enjoin sale under a 
levy of execution, or to recover the prop- 
erty seized.** Yet the advantages rela- 
ting to proof are all against the creditor. 
The creditor’s only real strength is the 
equitable character of both trust and 
debtor-creditor law.*® This saving fact 
may permit him to obtain his rights 
despite the barriers erected by “at law” 
rules. 

Nor can the depositor finally uphold 
an immoral trust. After all “ . . . pretty 
much all law consists in forbidding men 
to do some things they want to 
do. . . .”°6 In addition, it is as true to- 
day as it was when Lord Mansfield said 
it in 1761, that “.... the daily nego- 

(Continued on page 48) 
“Note, 91 A.L.R. 922 (1934). 


“Moore & Countryman, Debtors’ & .Creditors* 


Rights, 181 (1951). 


*“Oleck, Historical Nature of Equity Jurispru- 
dence, 20 Fordham L. R. 23 (1951). 


“Holmes, dissenting in Adkins v. Children’s 
Hospital, 261 U.S. 525, 43 S. Ct. 247, 67 L. Ed. 
785 (1928). 
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Trusts for Tax Saving 


GIFT TAX EXCLUSION — COMMUNITY PROPERTY TRUSTS 


WHITFIELD J. COLLINS 


Cantey, Hanger, Johnson, Scarborough & Gooch, Fort Worth, Texas 


OST persons who seek help in es- 

tate planning are desirous of mini- 
mizing tax liability and are willing to 
make certain inter vivos gifts. As a rule, 
however, they are frequently reluctant 
to release all strings on ultimate disposi- 
tion of the property in the event of 
changed circumstances. Most frequently 
the prospective donor will want to re- 
tain management and control of the 
property, particularly in connection with 
gifts of an interest in a business, and it 
will be difficult for him to understand 
why he cannot declare himself trustee 
and continue to exercise the same rights 
of ownership over the property as he 
did before creation of the trusts. Since 
he is convinced that he will act solely for 
the benefit of his beneficiaries it is hard 
for him to see why the procedure is im- 
proper, but certain decisions make it in- 
advisable for him to act alone as trustee. 


Professional Trustee Favored 


In a broad sense the Clifford case and 
a great many subsequent cases have been 
beneficial to professional trustees be- 
cause as a result of these cases, it is ex- 
tremely dangerous for a donor to declare 
himself sole trustee and he is frequently 
required to call on the corporate trustee 
for help. Under the Clifford doctrine, if 
he retains too great a control over the 
trust property the donor will continue to 
be taxed with the income of the trust. 
And the Supreme Court, in the Holmes 
case (326 U.S. 480) and others, has laid 
down an even stricter rule which re- 
quires inclusion of trust properties in 
the donor’s estate if he retains during 
the lifetime too much management and 
control, or the power to shift the bene- 
ficial interest among the various benefici- 
aries or to other new beneficiaries. 

Because of these cases it is considered 
almost essential to sound estate planning 
to have an independent trustee not sub- 
ject to the control of the donor. The 
donor will frequently insist on being a 
co-trustee with the bank or other inde- 


From address before Trust Section, Texas Bank- 
ers Association, Oct. 27, 1951. 
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pendent trustee selected. That is all right 
so long as the instrument is carefully 
drafted, but it is advisable even in such a 
case to give certain powers, such as dis- 
cretion to invade corpus or to prefer one 
beneficiary over another, to the inde- 
pendent trustee alone. 


Even if tax saving can be made certain 
through the use of irrevocable transfers 
during lifetime, one should still use ut- 
most caution in recommending them. A 
man who has divided property among 
his children by gift may later find that 
due to changed economic conditions, ill 
health or business reverses, he has given 
up too much of his estate and has be- 
come financially dependent on the for- 
mer objects of his bounty. Hence no ir- 
revocable transfers should be made un- 
less it is certain that the donor has re- 
tained an adequate estate to provide for 
all contingencies and unless the reasons 
for making an irrevocable transfer dur- 
ing lifetime are overpowering. 


One estate planning device which does 
not cause gift tax liability is the revoc- 
able trust. Of course such trust does not 
reduce either estate or income taxes, but 
it may nevertheless be the best possible 
vehicle for a particular client’s estate 
plan. Highly recommended by Mayo 
Shattuck and other eminent estate plan- 
ners, the great advantage of the revoc- 
able trust is that although the trustor 
retains complete control over the trust 
property and can recover it in the event 
of changed economic circumstances if he 
chooses, at his death the property does 
not become part of his probate estate. 
Thus, administration expenses, probate 
and executors commissions are saved, 
and administration of the trust property 
can go on without the usual break which 
occurs on the death of the property own- 
er. The expensive and burdensome de- 
tails surrounding transfer of realty and 
securities from the name of the decedent 
are also avoided through a revocable 
trust. This last advantage can be a very 
compelling one particularly if the client 
has real estate holdings in several states 
for in that case the expense of several 


ancillary administrations would really be 
an item to be avoided if possible. 


Gift Tax Exclusion 


One of the most perplexing problems 
confronting the estate planner is the 
question of determining with certainty 
whether or not a particular gift in trust 
qualifies for the $3,000 annual exclusion 
as a gift of a present interest. The Su- 
preme Court made it clear in Fondren 
v. Comm., 324 U.S. 18, that when a bene- 
ficiary is to receive the trust income for 
life or a stated period of time, the gift 
of the right to income is a present inter- 
est but the gift of any interest in the 
corpus is a future interest if the bene- 
ficiary’s right to the corpus is deferred 
until sometime in the future. If the bene- 
ficiary can terminate the trust or draw 


on corpus then the entire gift is a pres- | 


ent interest. 


It is easy to determine by actuarial | 


tables the value of a present interest 
when income is distributable without 
qualification to a beneficiary for life. If 
the trust is set up for a specific number 
of years, say ten, then the present inter- 
est would be determined by the present 
value of the right to income for that 10- 
year period determined from actuarial 
tables. Likewise, if the trust specifies 
that A is to receive a stated amount of 
income, say $5,000 per year, for a life- 
time or for a determinable number of 
years, then the value of the present in- 
terest is determined by computing the 
present value of the right to receive the 
specified income for the period of the 
trust, or for A’s life expectancy, which- 
ever is the lesser. In any case in which 
the beneficiary’s life expectancy is less 
than the period of the trust, then the life 
expectancy would probably control. 

The situation becomes more difficult 
when there is some uncertainty either as 
to the amount of income to be distrib- 
uted or as to the period of time that the 
beneficiary has the right to receive the 
income. The Supreme Court in Comm. v. 
Disston, 325 U.S. 472, and in the Fond- 


ren case has made it clear that if there 
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js any uncertainty as to the distribution 
of income, the gift tax exclusion is for- 
feited. This uncertainty exists if the trus- 
tee is given discretion as to the distribu- 
tion of income. If this discretion is abso- 
jute no gift tax exclusion is available. 
If a specified minimum amount is dis- 
tributable and the trustee is given dis- 
cretion as to all over that amount, then 
the exclusion applies only to the present 
value of the right to receive the mini- 
mum amount. 

In the case of large gifts in trust there 
is not much problem of being able to 
take advantage of the gift tax exclusion 
if provision is made for distribution of 
income, for the right to receive income 
from the trust will more than exceed the 
$3,000 minimum, but if the donor wishes 
to make frequent small gifts to a trust 
the problem becomes complex. Many 
donors, for example, have the idea that 
they can set up a trust which exhausts 
their gift tax exemption and thereafter 
make gifts of $3,000 per year, or $6,000 
per year in the case of a married couple, 
and not incur any gift tax liability. This 
is not true even if the trust provides for 
the mandatory distribution of all income. 
This is because the Fondren decision 
makes it clear that each of the subse- 
quent $3,000 gifts is at least in part a 
gift of a future interest to the extent 
that there is a delay in the donee’s en- 
joyment of the $3,000 corpus. 


To be sure, there is a gift of a present 
interest to the extent of the present value 
of the right to receive the income from 
$3,000 for the period of the trust, but 
this value can never reach the $3,000 fig- 
ure so that some portion of the gift 
would always remain subject to tax. For 
example, if a trust is to continue for 20 
years with annual distribution of income 
and the donor made a gift to the trust of 
$3,000, the present value of that gift 
would be approximately $1,730, based 
on income from $3,000 computed at 4%, 
which is $120 per year. And the present 


value of an annuity of $120 for 20 years 
is $1,730. The remainder of the $3,000 
gift would be classed as a future interest 
and subject to gift tax if the donor has 
exceeded his exemption. The only safe 
way to take advantage of the full $3,000 
exclusion per year with small gifts is to 
make the gifts outright to the donees. 


Gifts to Minors 


This problem becomes even more 
complex in connection with gifts to 
minors because in those cases it is not 
feasible even to provide for distribution 
of income during the _ beneficiary’s 
minority, much less to give the benefici- 
ary the right to the corpus of the trust. 
The difficulty with providing for distri- 
bution of income to minors where there 
has been no guardian appointed is that 
income reinvested in the name of the 
minor is in many respects frozen and 
cannot be effectively liquidated until the 
minor has obtained his majority because 
of the state laws which restrict the activi- 
ties and legal capacity of minors. It is 
usually not desirable or feasible to have 
a guardian appointed because of the ex- 
pense and red tape involved in the court 
procedure. As a result most trusts for 
minors contain a provision giving the 
trustee discretion as to distribution of 
income at least during the minority pe- 
riod, thus foregoing any chance at the 
$3,000 exclusion. As a practical matter 
it would seem that the man who desires 
to make an irrevocable transfer in trust 
to a minor had better forget about claim- 
ing the gift tax exclusion because if he 
makes an effort to claim the exclusion it 
is more likely to result in a distortion of 
his estate plan rather than in any real 
tax saving. 


A recent case has at least temporarily 
given estate planners considerable hope 
that something could be worked out with 
regard to gifts in trust for minors. As 
pointed out above, a gift in trust can be 
a gift of present interest in its entirety 
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if the beneficiary is given the discretion 
to draw down the corpus at any time. 
Many decisions have indicated that giv- 
ing this power to a minor beneficiary in 
a trust instrument will not convert the 
gift to a present interest because of the 
legal inability of the minor to terminate 
the trust and obtain possession of the 
trust corpus. The Court of Appeals for 
the 7th Circuit in the recent case of 
Kieckhefer v. Comm., 189 F. (2d) 118, 
held to the contrary, where the bene- 
ficiary was given the right to terminate 
the trust and to receive the entire trust 
estate at any time the beneficiary or his 


legally appointed guardian should de- 
mand the trust property. The Court held 
that the trust instrument did not place 
any restriction on the right of the bene- 
ficiary to terminate the trust and that 
the only restriction placed thereon was 
that imposed by law because of the 
beneficiary’s minority. The court did not 
feel that such a restriction prevented the 
entire trust from constituting a present 
interest and upheld he right of the father 
to claim the $3,000 exclusion in full. 
Certain District Court decisions have 
held in conformity with the Kieckhefer 
case but the Tax Court recently has in- 
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ASSETS 


Cash and Due from Banks 
U.S. Government Securities . 


State, County and Municipal Securities 


Other Securities 
Loans, less Reserve 
Mortgages. 


Investment in Fidelity Building Corporation . 
Branch Office and other Real Estate 


Vaults, Furniture and Fixtures 
Accrued Interest Receivable. 


Prepaid Expenses and Other Assets 


Total Assets . 


$ 58,992,982.56 
48,699,486.19 
15,366,042.44 
11,740,320.44 
96,382,534.75 
2,273,262.54 
2,589,117.48 
1.00 

290,236.80 
808,865.05 
191,072.44 
$237,333,921.69 


LIABILITIES 


Deposits ee 
Unearned Discoun 
Other Liabilities . ee 
Reserve for Interest, Taxes, etc. 
Total Liabilities 
Reserve for Contingencies 
Copital Funds 
Capital . 
Surplus . . . . 
Undivided Profit 
Total Capital Funds . 
Total Liabilities, 


Reserve and Capital Funds . 


$207,532,853.94 
379,491.18 
76,330.34 
1,185,142.41 
$209,173,817.87 
$ 2,000,000.00 


$ 6,700,000.00 
13,300,000.00 
6,160,103.82 


$ 26,160,103.82 


$237,333,921.69 
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dicated that it will not follow the 7th 
Circuit. In Arthur Stifel, 17 T.C. No. 71, 
decided October 10, 1951, the Tax Court 
said that since there was in that case no 
indication that a guardian would be ap. 
pointed or that the trust would be ter. 
minated the gift must be considered to 
be one of future interest, despite a pro- 
vision similar to the one in the Kieck. 
hefer case, which the Tax Court express- 
ly refused to follow. 

The state of the law being what it is, 
it is certainly best to omit from calcula- 
tions any tax benefit which may be de- 
rived from use of the $3,000 exclusion 
in border line cases, but one practical 
device may be of use in the case of 
gifts to minors. It might be useful to 
provide for distribution of trust income 
up to say $550 per year for each donee. 
This distribution would be deductible 
from the trust’s income tax but would 
not result in any income tax liability on 
the part of the donee because it is less 
than $600. Similarly, it would not de- 
stroy the parents’ right to claim the child 
as a dependent unless the child has 
other income which pushes the total over 
$600. The amount so distributed would 
be wholly free of tax and if there are 
several beneficiaries the amount can be 
fairly substantial. This small amount of 
money distributed per year could safe- 
ly be invested in, for example, an endow- 
ment insurance policy or government 
bonds of a type which would not require 
any legal transfer during the period of 
the beneficiary’s minority, and the legal 
difficulties of minority avoided. 


Community Property Trust 


I would like to discuss a type of tes- 
tamentary trust which has not been used 
too frequently in Texas. In the usual 
case, a husband who wishes to create a 
trust for his wife and children will de- 
vise his half of the community property 
to the trustee. The wife’s remaining half 
remains subject to her control and an 
awkward situation frequently results 
with the wife having an undivided one- 
half interest in community property and 
the husband’s trustee the other half in- 
terest. It is not always easy to persuade 
the wife to place her half interest in 
trust subject to the same provisions as 
contained in her husband’s will. 

In many cases the husband’s intention 
can be carried out by providing that his 
will is intended to dispose of not only 
his half of the community estate but his 
wife’s half as well, putting his wife to an 
election to take under the will or to claim 
her half of the community property. 
Even when the wife has little to gain by 
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taking under the will she is likely to do 
so out of respect to her husband’s wishes 
and is far less likely to do some act 
which would be a specific disavowal of 
her husband’s desire than she would be 
to refuse to take the specific action 
necessary to create an inter vivos trust 
on her own initiative. Many practitioners 
shy away from putting a wife to an elec- 
tion to take under her husband’s will but 
| am of the opinion that in the proper 
case where the husband adequately pro- 
vides for his wife in his will, smoother 
administration can be obtained by de- 
vising the entire community property. 
If it is desired, the wife can of course 
be made co-trustee and thus any feeling 
that she is being slighted can be avoided. 


The only problem in this situation is 
that of possible gift tax liability from 
the wife’s election to take under the will. 
It is clearly established by rulings of the 
Bureau of Internal Revenue that even 
though the entire community estate 
passes under the husband’s will only his 
one-half interest therein is includible in 
his estate. Since the wife has the election 
to refuse to take under the will and to 
claim her community interest she is con- 
sidered to be the owner of her commun- 
ity half up until the time the election is 
made. As a corollary of this holding, it 
seems clear that if the wife elects to take 
under the will and her interest in the 
community is worth more than the inter- 
est which she receives under her hus- 
band’s will, she will be presumed to have 
made a gift of the difference as of the 
time she makes the election. There has 
been no decision to this effect as yet but 
the indications are that the Bureau will 
take this position and I believe that they 
can be sustained. 

No estate tax is saved in the usual case 
for to the extent the wife retains the 
right to income from her half of the com- 
munity she makes a transfer with a life 
interest retained and her half of the 
community will be included in her estate. 
Whether or not a gift tax will result in 
this case will depend entirely upon the 
life expectancy of the wife. If she is 
given a life interest in the income from 
the entire community and has a sub- 
stantial life expectancy, the value of her 
interest under the will will probably be 
equal to her community interest. This is 
even more likely to be the case if the 
wife is given some interest in separate 
property of the husband as well. If, how- 
ever, the life expectancy of the wife is 
short, then a substantial gift tax liability 
may be incurred. 


If it is desirable to avoid any possibil- 
ity of gift tax on the wife’s election, then 
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the following procedure can be followed. 
Two trusts can be created under the hus- 
band’s will each containing half of the 
entire community estate. With respect to 
one trust the wife can be given whatever 
restricted interest in the income as may 
seem desirable, with remainder over to 
the children, but with respect to the 
other trust she should be given the abso- 
lute right to all income and in addition 
a power to terminate the trust or a gen- 
eral power of appointment over the 
corpus exercisable in favor of herself or 
her estate, or any other person that she 
may select. This second trust would be 
in effect the same as a marital deduction 


trust which is used for tax purposes in 
Texas only in connection with separate 
property in order to reduce estate taxes. 


The purpose in using this type trust 
would be to give the wife such an inter- 
est in the trust so that she could not be 
considered as having made a gift with 
respect to this property when she elects 
to take under the will. Of course, this 
second trust would be included in the 
wife’s estate but her half of the commun- 
ity property would be so included in her 
estate in any event to the extent that she 
is given an interest in the income during 
her lifetime. 
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CONDENSED STATEMENT OF CONDITION, DECEMBER 31,1951 


ASSETS 


Cash on Hand and in Banks 


United States Government Securities . 


State, Municipal and Other Securities, 
Stock of, the Federal Reserve Bank 


© 2 ee © «© © $ 246,062,817.02 


site ao 464,395,900.10 
including 
a : e- 145,474,821.27 


Loans and Discounts . ....+.++s+ecececece 406,276,179.52 
BomicPremiess., «ccc cece cece ees ee 3,456,198.01 
Other Real Estate «2c cc ccc cece cee oc 1.00 
Gther Asse cc eccseeosesecee ee 4,525,584.28 
$1,270,191,501.20 
LIABILITIES 
Capital Stock .....+-+-+. $ #£=%15,000,000.00 
Serplus .cceccececcee 37,500,000.00 
Undivided Profits ..... 11,642,413.58 
Reserve for Contingencies . . 3,000,000.00 
Capital Funds $ 67,142,413.58 
DEPOSITS 
Commercial and Savings . . $1,156,022,730.41 
Estates and Corporate Trust . 37,917,295.21 1,193,940,025.62 
Accrued Taxes, Interest, etc. +. 0 we we & 6% 6,185,374.42 
Other Liabilities ........ ¢.2 we ere a 2,923,687.58 
$1,270,191,501.20 


United States Government Securities carried at $s4,651,902.50 are pledged tosecure U. S. Govern- 
ment Deposits and other Public Funds and for other purooses as required or permitted by law 
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Panel on Fiduciary Taxation 





WHEN DO TRANSFERS TAKE EFFECT 


OR 35 YEARS the Federal estate tax 

has been levied upon “transfers in- 
tended to take effect in possession or 
enjoyment at or after death.” The clause 
has never meant what the plain words 
might imply. A man can create a trust 
with the income payable to his wife for 
her life, then to his six children for 
their lives, with the remainders going 
to his grandchildren or their heirs. Such 
a transfer is not within the meaning of 
“transfers intended to take effect in 
possession or enjoyment at or after 
death,” although it is perfectly obvious 
that in the normal course of events the 
children will come into the enjoyment 
of their life estates and the grandchil- 
dren will come into the enjoyment of 
the remainders after the death of the 
grantor. 


On the other hand, certain types of 
transfers have been taxed by Congress 
in special provisions and hence are not 
within the meaning of the “possession or 
enjoyment” clause, such as transfers 
which the grantor can alter, amend, re- 
voke or terminate (Section 811(d) of 
the Internal Revenue Code) and trans- 
fers in which the grantor has reserved 
a life estate or control over the income 
for his life (Section 811(c) (1) (B).? 


These two circumstances left a rather 
narrow field for the “possession or en- 
joyment” clause. As a rough generaliza- 
tion and as a practical matter (insofar 
as trusts are concerned), the rule had 
evolved by 1949 that “transfers intended 
to take effect in possession or enjoy- 
ment at or after death” are those in 
which the grantor, knowingly or un- 
knowingly, had reserved a reversionary 
interest or a possibility that the trans- 
ferred property might revert to him or 
his estate. The rule was carried to its 
logical end in Spiegel’s Estate v. Comm., 
335 U.S. 701 (1949). 


In 1920, at the age of 47, Mr. Spiegel 





1Such transfers originally were deemed by the 
Treasury Department to be prime examples of 
transfers intended to take effect in possession or 
enjoyment at or after death. See Regs. 68 (1924 
Ed.), Art. 18. 
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AT DEATH? 


ADAM YOUNG BENNION 


Member of the California State Bar, Los Angeles 


Such widespread interest was shown in 
our serial publication last year of the 
panel discussion on Fiduciary Income 
Taxes sponsored in 1950 by the Title In- 
surance and Trust Co. of Los Angeles, 
that we are pleased again to run portions 
of the 1951 session held in June and once 
more presided over by Walter L. Nossa- 
man of the local Bar. One subject a 
month will be presented, brought up to 
date by the respective authors to reflect 
any intervening major developments. 
Only a dozen of the twenty responses will 
be reported as the remainder deal largely 
with California law.—Editor’s Note. 





created a trust to terminate upon his 
death. The income was to be paid to 
his three children, aged 25, 15 and 13, 
as was the corpus upon termination of 
the trust, the share of any deceased 
child to go to his issue, if any, other- 
wise to the other children or their issue. 
When Spiegel died in 1940 the three 
children and three grandchildren were 
living; the value of the trust was $1.,- 
140,000; the value of the possibility 
that a person his age might survive the 
children and grandchildren was $70; 
and yet because of that possibility an 
estate tax of $450,000 was payable with 
respect to the trust. Spiegel had failed 
to state what would happen if he S\y- 
vived his children and grandchildrep. 
The property would return to him yin 
that event. Hence, he had an inte <P st 
in the property by operation of iw, 
and the transfer was one 
take effect in possession or enjoymgut 
at or after his death.” 


“intended so 


Dividing Line 
The decision was deemed so harsh 
that demands were made upon Congress 
for relief. The Technical Changes Act 
of 1949 represented a compromise. As 
a result the Spiegel trust if it were cre- 
ated today would still be taxable. The 
idea of taxing only the value of the re- 
versionary interest was completely aban- 
doned. Instead, a dividing date of Octo- 

ber 7, 1949 was established. 


1. With respect to transfers made on 
or before October 7, 1949, the Act 


overrules the Spiegel case on two 
grounds, for such a transfer is intended 
to take effect in possession or enjoy- 
ment at or death only if three require- 
ments are met; 


The decedent has retained a re- 
versionary interest in the property, aris- 
ing by the express terms of the instru. 
ment of transfer and not by operation 
of law. Since Spiegel’s possibility of re- 
verter arose by operation of law it 
would not be taxable under this provi- 
sion, regardless of its value. (It should 
be noted, however, that the value, if 
any, of a reversionary interest arising 
by operation of law would probably be 
taxable as property owned by the dece- 
dent under Section 811(a).) 


b. The value of such express rever- 
sionary interest immediately before the 
death of the decedent exceeds five per 
cent of the value of such property. 
Spiegel’s reversion, even if it had been 
expressly reserved, would not cause tax- 
ation under this provision, for it was 
worth less than five per cent of the value 
of the trust property. A reversionary in- 
terest includes a possibility that the 
property may return to the decedent or 
his estate or may be subject to a power 
of disposition by him. If there is an ex- 
reversionary interest exceeding 
five per cent of the value of the prop- 
erty, there will be included in the de- 
cedent’s estate, not merely the value of 
the reversionary interest, but the entire 
value of the property which might re- 
vert to him or his estate (less any out- 
standing life interest or other interests 
that could be enjoyed by a beneficiary 
without surviving the decedent). But 
in determining whether the reversion- 


press 


ary interest exceeds five per cent, the 
value of the reversionary interest is to 
be compared with the entire value of 
the trust corpus, without deduction of 
the value of outstanding life estates or 
other interests not affected by his death. 
If the reversion exists with respect to 
only one-half of the corpus, its value is 
to be compared with the value of only 
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one-half of the corpus. The reversionary 
interest is to be valued by usual methods 
of valuation, including the use of tables 
of mortality and actuarial principles. 


c. Possession or enjoyment of the 
transferred interest can be obtained only 
by beneficiaries who must survive the 
decedent. This third requirement is not 
expressly stated in the statute (except 
as being inherent in the use of the 
phrase “transfers intended to take effect 
jn possession or enjoyment at or after 
his death”) ; but it was clearly intended 
to apply, as shown by the Conference 
Report (House Report No. 1412, 21st 
Congress, Ist Session) : 

“The existing rule that a transfer of a 
interest intended to take 
possession or enj»syment at or 


property is not 
effect in 
after the decedent’s death unless the bene- 
ficiaries must survive the decedent to ob- 
dis- 


tain possession or enjoyment is not 


tuibed ... 

Example (1): The decedent, prior to 
October 8, 1949, transferred property in 
trust, giving the income therefrom to his 
son for life and the remainder to his son’s 
surviving issue. It was further provided 
that if no survived the the 
property was to revert to the decedent or 
his estate. In this case, neither the son 
nor his issue need survive the decedent in 
order to obtain possession or enjoyment 
of the property. Therefore, the transfer 


issue son, 


is not taxable to any extent under Section 
81l(c) as amended in Conference (nor 
under the existing rule), the value of the 
reversionary interest being immaterial for 
this purpose.” 


Post-1949 Transfers 


2. With respect to transfers after Oc- 
tober 7, 1949. they are “intended to 
take effect in possession or enjoyment 
at or after death” if. and only if, pos- 
session or enjovment of the property 
can be obtained only bv surviving the 
decedent—or by surviving the earlier 
to occur of the decedent’s death and 
some other event, and the decedent’s 
death occurs first. 


Under this rule. the criterion which 
has governed for a quarter of a century 
becomes wholly immaterial. Taxability 
no longer will turn on whether the 
grantor retained an interest in the prop- 
erty: and the case which announced that 
principle. Reinecke v. Northern Trust 
Co. (1929). 278 U.S. 339, has been 
expressly overruled. A transfer will be 
taxable if beneficiaries must survive the 
decedent in order to possess the prop- 
erty, even if the decedent retained no 
interest whatever in the trust. And, con- 
versely, a transfer will not be taxable 





without surviving the decedent, even if 
the decedent retained an express rever- 
sionary interest. 


In determining whether possession 
can be obtained only by surviving the 
decedent, we are not to take a practical 
view and ascertain whether a beneficiary 
in the normal course probably could ob- 
tain possession only by surviving the 
decedent. We are to inquire whether 
under any conceivable circumstances, 
no matter how unlikely, a beneficiary 
might obtain possession or enjoyment 
during the decedent’s life. This is indi- 
cated by the following example in the 
Conference Committee report: 

“Example (1): The decedent, after 
October 7, 1949, transferred property in 
trust, providing for an estate for life in 
his daughter, and a remainder to the chil- 
dren of the daughter. No part of the prop- 
erty is includible. The daughter can possess 
and enjoy the property through ownership 
of the life estate without surviving the 
decedent. The same is true of the daugh- 
ter’s children with respect to their remain- 
der interest.” 

The important point to remember in 
creating a trust today is this: never, 
under any circumstances, let it terminate 
or let any beneficial interest shift from 
one beneficiary to another upon the 
death of the grantor or upon the ex- 


We maintain complete trust 


services for individuals and corporations. We invite your 


inquiry whenever we can be of assistance in this area. 


CITY NATIONAL BANK 


AND TRUST COMPANY of Chicago 
208 SOUTH LA SALLE STREET 


(MEMBER FEDERAL DEPOSIT INSURANCE CORP.) 
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piration of any period of time after the 
grantor’s death. The person who would 
come into possession or enjoyment of 
the property at that time would do so 
“only by surviving the decedent.” And 
this would be true whether the benefici- 
ary is a designated individual or his 
estate.” And the transfer would be tax- 
able whether or not there were any re- 
versionary interest in the grantor. 


Same Result Without Tax 


Practically the same result can be at- 
tained without incurring estate tax. If 
a grantor has a life expectancy of 10 
or 15 years and he desires the trust to 
terminate or a beneficial interest to shift 
at about that time, no tax will be in- 
curred if the trust is measured by that 
number of years, without any reference 
to the grantor’s death. He could even 
protect himself by retaining a reversion 
in the event the beneficiary might not 
be living upon termination of the trust. 

2It seems odd to say that an estate can take pos- 
session only by surviving the decedent, but that is 
exactly what the Conference Committee reported: 
“Example (3): The decedent, after October 7, 
1949, transferred property in trust to accumulate 
the income during his life and at his death to dis- 
tribute the principal and accumulated income to 
his son or the son’s estate. While the decedent has 
retained no right or interest in the property, the 
transfer is taxable since possession or enjoyment 


of the property cannot be obtained except by sur- 
viving the decedent.”’ 


(Of course, the value of the reversion, 
if any, would be taxable under Section 
81l(a).) And he can create a trust for 
as long a period as is permitted by 
State law, secure in the belief that en- 
joyment of the remainders will as a 
practical matter take effect after his 
death, so long as there is no reference 
to his death and the beneficiaries might 
conceivably take during his lifetime. 


He even has two possibilities of 
gambling under the new rules: (1) If 
he provides, for example, that the trust 
property shall be distributed to his son 
upon his reaching the age of 30 or 
upon the death of the grantor, which- 
ever occurs first, he has won his gamble 
and there will be no estate tax if the 
son reaches 30 while the grantor is still 
alive; but he loses and will pay an es- 
tate tax if he dies before the son reaches 
30. In this instance it is impossible to 
determine, at the time the transfer is 
made, whether it is intended to take 
effect in possession or enjoyment at or 
after death. We must wait to see what 
develops. (2) Or, if possession can be 
obtained during the grantor’s life by 
a beneficiary through the exercise of a 
taxable power of appointment. the 
grantor wins and there is no estate tax 
if he dies while the power of appoint- 


ment is exercisable; the property in that 
event would be taxed under Section 
811(f) in the estate of the donee of the 
power. But if the donee of the power 
predeceases the grantor, he loses, for 
the property will be taxed in the estate 
of the donee of the power, and, if the 
power is not exercised, the property will 


be taxable again in the grantor’s estate. 
A AA 


Bank Account Trusts 
(Continued from page 41) 


tiations and property of merchants (and 
other men) ought not to depend upon 
subtleties and niceties, but upon rules 
easily learned and easily retained.”** 

The cases holding that there should 
be presumptions of fraud when creditors 
are affected by bank account trusts have 
the advantage of simplicity, practicality 
and fairness. Nor need such a presump- 
tion be confined to tentative trusts. It 
may be summarized, in general terms, 
as follows: Any conveyance which tends 
to benefit the transferor, and which also 
tends to adversely affect any obligation 
of his, reasonably closely associated in 
time and otherwise, should be presumed 
to be prima facie fraudulent, subject to 
rebuttal by the transferor. 


“Hamilton v. Mendes, 2 Burr. 1198, 1214 (1761). 


Complete Service for Your Trust 
Needs in Illinois 


Uut-of-state trust men and attorneys will find 


The Northern Trust Company well 


equipped 


through experience and facilities to handle the 


administration of trusts and estates in Illinois. 


Come in any time and discuss with us your spe- 


cific problems or your general situation. 


THE NORTHERN TRUST COMPANY 


NORTHWEST CORNER LA SALLE AND MONROE STREETS 


CHICAGO 90, ILLINOIS 
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PENNSYLVANIA'S NEW FIDUCIARY ACTS 


E. C. SHAPLEY HIGHLEY 


Spiegel & Highley, Philadelphia; Pennsylvania Legal Editor for Trusts aNp Estates 


T HE PROGRAM for revising the laws 
of decedents’ estates and related sub- 
jects was continued by the 1951 session 
of the Pennsylvania Legislature by the 
passage of the Register of Wills Act 
of 1951, the Incompetents’ Estates Act 
of 1951, the Orphans Court Act of 1951, 
and the Estate Tax Apportionment Act 
of 1951. These acts were prepared and 
sponsored by the advisory committee of 
lawyers and judges to the sub-committee 
on Decedents’ Estates Laws of the Joint 
State Government Commission and were 
adopted exactly as submitted by the 
committee, except in two instances where 
the jurisdictional features were changed. 
Also the Fiduciaries Act of 1949 and the 
Fiduciaries Investment Act of 1949 were 
amended at this session of the Legisla- 
ture. 


INCOMPETENTS’ ESTATES 


It was in the Incompetents’ Estates 
Act that the legislature made the most 
substantial change in the committee 
draft. It was the committee’s purpose to 
place the estates of incompetents under 
the exclusive jurisdiction of the Orphans 
Court where logically they should be, 
but owing to protests from Philadelphia, 
the Act places the exclusive jurisdiction 
in the Court of Common Pleas where it 
has always been. In addition to codifying 
and simplying antiquated procedures, a 
noteworthy feature of the Act has been 
to make the guardian of an incompetent 
estate a true guardian with powers and 
duties similar to those of a guardian of 
a minor’s estate rather than merely a 
custodian of the assets as was the case 
heretofore. Thus, without prior court 
approval, the guardian can sell secur- 
ities and can distribute income (but not 
principal) for the maintenance of the 
ward. 


The Act covers lunatics and habitual 
drunkards as well as the so-called weak- 
minded persons. Guardianship may be 
avoided in gross estates up to $1,000. 
Sworn statements of doctors are to be 
accepted in lieu of personal appearance, 
although the right to jury trial on the 
issue of incompetency is given. The ac- 
counting provisions are substantially like 
those of Article VII of the Fiduciaries 
Act of 1949, although all claims unpaid 
at the death of the ward must be pre- 
sented to his personal representative and 
not to the guardian. 


REGISTER OF WILLS 


The Register of Wills Act, assisted in 
its drafting by the Pennsylvania Regis- 


JANUARY 1952 


ter of Wills Association, takes away from 
the Register of Wills the right to award 
a jury trial on issues presented to him, 
but under the Orphans Court Act of 
1951, the Court may award a jury trial 
on those issues upon review of the evi- 
dence taken by the Register. Wills of 
non-residents may be probated in any 
county in which the decedent had prop- 
erty rather than where the principal 
property is located. When a subscribing 
witness is unavailable, proof of the signa- 
ture of the testator is preferred over the 
proof of the signature of the absent sub- 
scribing witness. This reverses the pre- 
vailing practice. Wills signed by mark 
or by another at testator’s direction must 
be proved by subscribing witnesses, if 
possible, with reasonable diligence and 
if not, then the signatures of the sub- 
scribing witnesses must be proved. 


Probate is conclusive as to bona fide 
purchasers two years from death instead 
of three years. Probate proceedings in 
other states that fall short of Pennsyl- 
vania requirements may be cured by ad- 
ditional evidence submitted to the Regis- 
ter. Where the Register fails to take 
bond when he should do so, he and his 
surety are liable but the former pro- 
vision that the Letters granted are void 
is not in the Act. 


Accounts of personal representatives 
are still to be filed with tne Register but 
other than the duty to transmit the ac- 
counts to the Orphans Court, the Regis- 
ter is given no duties in respect to them, 
not even the duty of recording or index- 
ing them. The advertising of the filing 
of the accounts has been transferred to 
the Clerk of the Orphans Court. 


ORPHANS COURT 


The Orphans Court Act was originally 
intended to transfer exclusive jurisdic- 
tion of deeds of trusts to the Orphans 
Court and this has occurred for all 
counties except Philadelphia where by 
changes made by the Legislature, the 
Common Pleas Courts retained their con- 
current jurisdiction with the Orphans 
Court over inter vivos deeds of trusts. 
The examples of what is, and what is 
not an inter vivos deed of trust exclude 
pension trusts but include life insurance 
trusts, common trust funds and tenta- 
tive trusts as well as the usual declar- 
ations of trusts. 

Among the new powers granted to the 
Orphans Court are the powers to inter- 
pret for fiduciaries administrative pow- 
ers relating to real estate, to adjudicate 
title to personal property registered in 


the name of or possessed by the de- 
ceased or in the possession of his person- 
al representative, the jurisdiction having 
previously turned on whether the article 
was decedent’s possession or not at the 
time of death, and concurrent power 
with the Common Pleas Courts (in all 
counties) to adjudicate title to real es- 
tate of a decedent minor or settlor. The 
new venue provisions should be read in 
conjunction with the real estate sections 
of the Fiduciaries Act of 1949. 


Provision is made for partial account- 
ing whereby an account may be limited 
to the transaction giving rise to the dis- 
pute. The right of a jury trial in will 
contests and disputes of title is preserved 
and is to be held in the Orphans Court 
but timely requests must be made to 
avoid a waiver. The Court may submit 
an issue to a jury in any case and the 
verdict will be binding and not merely 
advisory. The instances in which a fidu- 
ciary may appeal are greatly broadened. 


APPORTIONMENT 


The Estate Tax Apportionment Act, 
approved August 24, 1951, is effective as 
to Federal Estate Tax returns filed after 
its enactment. The Act is limited to the 
apportionment of the gross Federal Es- 
tate Tax including interest and penalty 
and provides basically for the equitable 
apportionment of that tax among the 
persons interested in the property on 
which the estate tax is computed. Present 
and future interests are disregarded by 
making the apportioned tax payable en- 
tirely from principal. Property for which 
there is a deduction on account of the 
marital deduction or on account of being 
a gift to charity, is not included in the 
apportionment unless there is a prior 
interest not allowable as a deduction, 
in which case the tax apportionable 
against the present interest is to be paid 
from principal. 


Deductions for property previously 
taxed and on which a gift tax has been 
paid inure to the proportionate benefit 
of all persons liable for apportionment 
but the credit for taxes paid inures only 
to the benefit of the person paying or 
liable for them. Where there is a State 
Inheritance Tax on property for which 
a Federal deduction is allowed, that 
property is to be ignored in the appor- 
tionment, thus avoiding a tax-on-a-tax 
computation. 


The fiduciary has a duty to collect the 
apportioned tax and he is entitled to 
withhold distribution until he receives 
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the apportioned tax from « beneficiary. 
The Orphans Court is empowered to 
make a decree of apportionment prior 
to the actual payment of the estate tax 
to the Collector of Internal Revenue, to 
direct re-imbursement of overpayments, 
and to determine the disposition of un- 
collectable shares of the apportioned tax. 


MISCELLANEOUS 


The amendments to the Fiduciaries 
Act of 1949 became effective September 
1, 1951. The definitions of domestic and 
foreign fiduciaries were changed slightly 
in Section 102. Authority to take affi- 
davits was extended to probate officers 
outside the Commonwealth in Section 304. 
Section 732 was amended to take care 
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of the dislocation in the over-all program 
caused by the failure of the Legislature 
to adopt the proposal that the Register 
of Wills should automatically advertise 
every Grant of Letters. The probate of 
a foreign will rather than the filing of 
an exemplified copy is now required to 
affect Pennsylvania real estate under 
the amendment in Section 1101, and Sec- 
tion 1102 has been liberalized in respect 
to stock transfers by foreign fiduciaries. 

By amendment to Section 9 of the 
Fiduciaries Investment Act of 1949, ef- 
fective August 24, 1951, the legal in- 
vestment powers of fiduciaries were 
expanded to include investment of one- 
third of the market value of the fund 
in qualifying common stocks. 


mr Go ®t 


Penna. Conference 
(Continued from page 28) 


inheritance tax deductions. In Rouse 
Estate, | Fiduc. Rep. 514 (Oct., 1951), 
Judge Klein reviewed questions relating 
to the interpretation of investment 
clauses and surcharge problems arising 
out of investments and sales. “The ad- 
judication evidences a practical and lib- 
eral approach toward the investment 
problems of trustees in these difficult 
times,” Mr. Propst concluded. 


In his report as chairman of the Trust 
Department Operations Committee, 
George C. Robinson, assistant vice presi- 
dent of Fidelity-Philadelphia Trust Co., 
mentioned that his committee had sent 
to all PBA member banks with trust 
departments an Operating Manual con- 
taining 25 suggested memos and charts 
prepared by the committee over the past 
five years. These included three memos 
drawn up since the mid-year meeting: 
“Redeeming U. S. Government Defense 
Bonds,” “Reserve for Future Expendi- 
tures,” and “Control of Miscellaneous 
Assets.” 

The Committee on Taxation, report- 
ing through chairman G. W. Hornsby, 


vice president of Girard Trust Corn Ex. 
change Bank, cited its efforts in the 
defeat of the proposal to withhold in. 
come tax on dividends and interest. Mr, 
Hornsby then reviewed the highlights 
of the Revenue Act of 1951 as affecting 
trust institutions (previously reported 
in T.&E.). 

The increase in the Pennsylvania col. 
lateral inheritance tax (referred to in 
the report of the Decedents Estate Law 
Committee’s) was decried by this com. 
mittee as being discriminatory. People 
of small said the committee, 
cannot readily free their estates from 
the tax by moving to another state, 
whereas wealthy residents can establish 
domicile elsewhere. Moreover, the heavy. 
ier levy would prove a hardship on 
charities who receive residuary bequests, 
A test check by committee member John 
E. Williams of Provident Trust Co. in 
Philadelphia revealed that approximate- 
ly one-third of the estates at that insti- 
tution have only collateral beneficiar- 
ies. Mr. Williams also pointed out that 
the increased rate is far out of line with 
that in neighboring jurisdictions. 


A A A 
Federal Reserve Independence 
Vital 


The business and financial commun. 


means, 


ity is disturbed to an unusual degree 
over the forthcoming legislative inquiry 
into the operations of the Federal Re- 
serve System lest this portend steps to- 
ward lessening its freedom of action 
and tend to bring it under political 
domination. according to the January 
issue of Guaranty Survey, published by 
the Guaranty Trust Co. of New York. 
The able report of the Douglas Com- 
mittee only two years ago covered the 
ground and further investigation is 
more apt to undo its work than to sup- 
port the Federal Reserve in its mission 
of serving as supreme authority in the 
field of banking and credit. 
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We “grew up” in this area and can provide — 
or ascertain — the answer to most 


questions concerning property 


in this vicinity. 


CALL ON US \QHEN WE CAN HELP. 
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Attention Arresters 
in Trust Ads 


“In Gratitude to Our Benefactors” 
heads a unique advertisement on the 
community benefits from charitable 
wills, used by First National Bank, Ak- 


ron. Under the title is a picture of , 


Augustus Warner (1845-1917), a pio- 
neer druggist, who established a testa- 
mentary trust for two Akron hospitals 
and a home for the aged. The text tells 
the story of this trust. managed by the 
bank, including the original and cur- 
rent principal amounts, the total income 
for thirty-three years and the average 


annual income for each of the three 
institutions. 
“We believe in Life Insurance.” a 


title from First Trust Co., St. Paul, and 
“Increase Your Estate With Life Insur- 
in a Barnet National Bank, Jack- 
Fla. ad, lead 


of the place and value of life insurance 


ance” 
sonville. into discussions 


“Is Your Life Insurance 
Keeping With Your 
with a picture of 
a small boy being measured against the 
slightly different ap- 
proach used by Houston Bank & Trust 
Co., while “Point Of No Return” ad- 
vises against procrastination in a First 
National Bank, Fort Worth, ad which 
describes the hypothetical visit of a life 


in an estate. 


Program Pace 


Family’s Growth?” 


doorpost——is a 


insurance underwriter with a_ business- 
man. 


Evidence that topics which back up 
the other members of the estate plan- 
ning team do not go unappreciated ap- 
the the 
American Bar Association’s “Unauthor- 
ized Practice News.” We quote in part: 


pears in December issue of 


“A couple of recent bank advertisements 
to the Bar has been called to 
our attention. One of these by the Fort 
Worth National Bank emphasizes the im- 
skills 
and team work of attorneys, accountants, 
life underwriters bank trust officers 
in estate, legal, tax and accounting prob- 


of interest 


portance of utilizing the combined 


and 


Could your son 


“quarterback” your business 


tomorrow? 


‘W the need eres before he's ready, 
Onicoge Title end Trost Company will 
Provide the management te beep your 
business intect ter your sen end hols. 





llustration in Chicago Title and Trust Co. 
ad cited in text. 
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lems. Another extremely important ad- 
vertisement of the Fort Worth National 
Bank makes the attorney the subject and 
carries a large picture with an arrow point- 
ing to a door marked “Your Attorney.” 
(See T.&E., Oct. 51, page 716.) 


“Another advertisement which is 
especially significant in the stress that it 
places upon the services of an attorney is 
being used by the Trust Department of the 
First National Bank of Dallas. The word- 
ing of the important 


full. It 


advertisement is 


enough to be set forth here in 
reads as follows: 
“Have your attorney draw your will. 


“Then have him revise it when births, 


deaths, divorces, changes in _ property 
values or other conditions make it advis- 


able to change it. 


“If you die without a will—if your will 
is improperly written, or incorrectly wit- 
nessed—your estate must pay the maxi- 
mum settlement and transfer costs. 


“If an administration on your estate is 
and 
transaction 


necessary you do not leave a legal 
connected with the 
settlement of your estate can be complete 


without an order from the court. 


will, no 


“The way to avoid unnecessary costs is 
to have Your Attorney draw your will— 
and keep it up to date. “Ask an officer 
of our Trust Department about the safe- 
guards your estate will have if you name 
this Bank as Executor and Trustee.” 


“A suitable investment program fre- 
quently is of the greatest concern to the 
unmarried woman. Our trust officers 
have helped many women formulate in- 
vestment programs,” reads an ad from 
First National Exchange Bank, Roan- 
oke, Va., which discusses ways in which 
the bank can assist women both married 
and unmarried with their financial re- 
sponsibilities. This bank also uses a 
“Right Answer” quiz on wills, “Andrew 
Carnegie’s WILL said . . . Having years 
ago made provision for my wife beyond 
her desires and ample to enable her to 
provide for our beloved daughter Mar- 
garet . . . I leave to her mother the 
duty of providing for her as her mother 
deems best. A mother’s love will be the 
Wells Fargo Bank and 
Union Trust Co., San Francisco, which 
uses this quotation comments that Car- 
negie’s charming thought may have 
been enough in that day but is inade- 
quate in the modern age when “care- 
ful estate planning” is needed. 


best guide.” 


“Could Your Son ‘quarterback’ your 
business tomorrow?” asks an ad of 
Chicago Title and Trust Co., which ex- 
plains how the bank can protect a man’s 
business during the time that his son is 
in school in the armed services. The 
same ad offers a booklet, “Planning For 
Tomorrow” and in the lower corner 
makes note of a new television program. 


Any “Bad Eggs” 


In 


One bad e4@ can spoil an omelet. 


Your Will? 


be glad to explain the problems that 
the administration of your estate 
will involve — and how this Bank, 
named in your will as executor and 
trustee, will provide many safe- 
fuards agsinst unnecessary costs 
and avoidable loss. 


One mistake in making your wil! 
ean prevent fulfilment of some or all 
of your plans for your estate and 
family. 


Be safe. Plan your will carefully. 
Have your attorney draw it. Whether or not you sre @ custo» 
mer of this Bank—regardiess of how 
much property you will leave—come 
to the Trust Department, without 
obligation, or write or phone for an 
appointment. 


In planning it, get the benefit of 
this Bank's experience as executor 
end trustee of many estates. An Of- 
ficer of our Trust Department will 





Ad used by Commerce Union Bank of 
Nashville, referred to in text. 





“Any ‘Bad Eggs’ in Your Will?” 
asks Commerce Union Bank, Nashville, 
in the catchy title of an ad which ad- 
vises one to have his attorney draw his 
will. See accompanying cut for copy. 


“You Mean To Say You're Inter- 
ested in SMALL Trusts?” Starting with 
this question, Security Trust Co., Ro- 
chester, N. Y. explodes a common fal- 
lacy and tells the reader about the com- 
pany’s Common Trust Fund. 


“Why Does Your Banker Go To 
School?” is answered by the First Na- 
tional Bank, Birmingham, Ala., with a 
description of the bank’s participation 
in the A.I.B. program which enables its 
staff “to keep abreast of modern and 
progressive methods in the field of fi- 
nance.” This is one of a series entitled, 


“Answering Your Questions About 
Your Bank.” 


“What Makes Our Trust Department 
Outstanding?” This question heads a 
Montclair (N.J.) Trust Co. ad setting 
forth the department’s achievements and 
its particular convenience to suburban 
citizens. A reprint was used as a mail- 
ing piece with the title “An Important 
Memorandum.” 


A picture of a booklet and the head- 
ing, “The Bank as Executor . . . Admin- 
istrator .. . Trustee,” with an arrow in 
each case pointing to a section of the 
leaflet, is used by Lloyds Bank Limited, 
London, to advertise the availability of 
this information at all branches. The 
twelve page booklet describes services 
and fees under the above three head- 
ings—including the service of “attorney 
for executor or administrator to deal 
with English assets of persons dying 
abroad.” 
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WHERE THERE'S A WILL 


RoBERT L. FLOWERS, chancellor and 
former president of Duke University, 
with which he had been associated since 


1891, left one-half of his residuary estate - 


to the University, with the request that 
one-third of this share be allocated to a 
relative’s memorial fund. The other half 
is placed in trust with The Fidelity Bank 
of Durham to pay Mrs. Flowers the in- 
come for life. Upon her death, the trust 
is to be divided into two parts for two 
daughters for their life benefit and there- 
after for their respective children until 
they reach age 25 when they will re- 
ceive the principal. The bank, which is 
also appointed executor, is authorized to 
hold together, as if one, all trusts 
created by this will and the will of Mrs. 
Flowers. 


JOHN P. BICKEL, one of Canada’s most 
prominent mining financiers, left an 
estate of approximately $14,500,000 to be 
administered by National Trust Com- 
pany Limited of Toronto as executor and 
trustee. Legacies totalling $43,000 were 
given to six employees, for one of whom 
the trustee is also to purchase from the 
Dominion Government a non-commutable 
annuity of $1,200 per year. To his sister 
Mr. Bickel bequeathed $100,000 outright 
and $24,000 annually from his residuary 
estate to be known as the J. P. Bickel 
Foundation. 


Subject to this charge, the trustee is 
to pay 50 per cent of the Foundation in- 
come to the local Hospital for Sick Chil- 
dren, 10 per cent to organizations carry- 
ing on medical research, 5 per cent for 
scholarships or bursaries in mining, and 
the remaining 35 per cent to other char- 
itable or educational organizations. De- 
claring that “it would be injudicious and 
egotistical for any individual to attempt 
to forecast future conditions even for a 
decade after his death, and believing 
that the most effective way of devoting to 
the public welfare a substantial part 
(of my estate) is to rely on the integrity, 
experience and judgment of those who 
will be in the best position to judge and 
select those charitable and worthy ob- 
jects most deserving of support from 
time to time in the light of then current 
conditions,” Mr. Bickel left to the discre- 
tion of his trustee the selection of the 
charitable beneficiaries to share the 50 
per cent of the Foundation’s income. 


In limiting this choice to organizations 
carrying on work solely in Ontario, the 
testator explained that this was done to 
avoid Ontario succession duties, going 
on to say that, if at his death the statu- 
tory exemption were broadened to include 
the Dominion, the trustee’s scope of se- 
lection would likewise be extended. 


FREDERICK T. HOLLIDAY, leading stee] 
and mill executive, directed his executor, 
The Indiana Trust Co. of Indianapolis, 
to offer any of his property for sale to 
meet taxes or debts, at its appraised 
value, first to the trustee of any inter 
vivos trust created by him for his wife 
and/or children, and second to Mrs. Hol- 
liday, if living, and if not to the trustee 
of any inter vivos or testamentary trust 
created by her for their children. The 
residue of the estate is trusteed with the 
trust company which is directed to con- 
tinue to pay the premiums on any insur- 
ance owned by the decedent on Mrs. 
Holliday’s life, using principal if the 
income is insufficient for this purpose. 


The remaining income is to be paid to 
the widow for life, together with sums 
from principal in the trustee’s discre- 
tion “if by reason of inflation, illness, 
accident, emergency or otherwise, at any 
time, such income in the opinion of my 
wife, shall be insufficient to provide ade- 
quately for her comfort, care, support 
and pleasure in the place and manner in 
which, from time to time, she may elect 
to live, including her care and responsi- 
bility for my children .. .” After Mrs. 
Holliday’s death, the estate is to be 
divided into three equal parts for the 
children who will receive one-half of 
their respective shares at age 30 and 
the balance at 35, with the income going 
to them in the interim. Principal may be 
sooner used for their benefit in the dis- 
cretion of the trustee and an advisory 
committee of five named persons, one of 
whom at least must approve investments. 


The latter are limited to U. S. Govern- 
ment and municipal securities, listed 
stocks, bonds or other securities rated 
Grade A or better by at least two 
agencies (not more than 25 per cent 
in common stocks nor more than 5 per 
cent in the securities of any one cor- 
poration), and real estate and mortgages 
(not more than 12% per cent). By a 
codicil the 5 per cent limitation is not 
to apply to stock in W. J. Holliday & 
Co. which the testator directed to be 
divided between the two sons who he 
expected to devote their the 
business. 


lives to 


FRANK L. FULLAM, a leading chemist 
who was a key figure in the development 
of smokeless gunpowder before World 
War I, divided his estate, after a num- 
ber of small legacies, into four equal 
parts, two outright to his two sons and 
two in trust for their lifetime income 
benefit. The sons are given general pow- 
ers to appoint the principal by their 
wills. They are named executors and trus- 
tees with the First National Bank of 
South River, N. J. 
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Trust Business 1n Sweden 


POINTS OF SIMILARITY —AND VARIATIONS 


BERTEL RENNERFELT 


2nd Vice President and Senior Trust Officer, AB. Svenska Handelsbanken, Stockholm, Sweden 


OST OF THE SWEDISH commercial 

banks have separate trust depart- 
ments. which carry out for account of 
their customers: the administration of 
property, legal commissions and _ the 
drawing up of income tax returns and 
pleading in tax actions. Trust depart- 
ments are to be found at the banks’ 
head offices and at some of the princi- 
pal branch offices. The AB Svenska 
Handelsbanken has the largest trust de- 
partment in Sweden. 


First, the administration of property 
is concerned with securities, such as 
shares, bonds, mortgages 
and promissory notes. Securities for ad- 
ministration, according to the scope of 
the work and responsibility undertaken 
by the trust department, may be divided 
into three main groups, namely: custody 


debentures. 


accounts. trust accounts and guardian- 
ships. 


Custody Accounts 


A commission to administer by “gen- 
eral regulations” implies that the trust 
department performs the following func- 
tions: 
for the care 
and management of the deposited secur- 


Accepts responsibility 


ities ; 

Keeps in touch with and notifies the 
owner of foreclosure or forced sale, sub- 
scription rights and stock dividends, 
drawings, conversions and calling of 
bonds and debentures; 

Assures that claims do not lapse; 

Upon request calls promissory notes 
for payment: 

Collects dividends and interest on se- 
curities, also redeems drawn or called 
securities, crediting the proceeds as stip- 
ulated : 

Upon request gives investment advice 
and assistance, purchases and sells se- 
curities ; 

Pays for subscriptions to bonds or 
stocks and insurance premiums; 


Upon request transfers stock certifi- 
tates to enable a shareholder to vote at 
meetings : 
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Mr. RENNERFELT received his LL.B. in 
1925, and served in law courts from 1926 
to 1929 when he was appointed Counsel 
in the Svenska Handelsbanken. In 1943 
he was made assistant manager of the 
Trust Department and two years later 
second vice president and senior trust 
officer. He has published a number of 
papers on legal subjects. 


for 
for 


certificates 
certificates 


interim 
fractional 


Exchanges 
bonds and 
shares; 

Renders in January a yearly state- 
ment of executions and a list of the 
securities on deposit at the end of the 
year; 

Upon request executes payment or- 
ders of various kinds, such as rent, taxes 


and bills; 
Upon request accepts incoming pay- 
ments, such as pension, salary and rent. 


Trust Accounts 


The administration of capital under 
“special terms” means that capital in 
its hands is subject to the above-men- 
tioned “general regulations” and also 
to additional special terms which are 
filed with the trust department. De- 
posits of this kind usually originate from 
gifts, bequests, inheritances, annuity 
and life insurance funds, likewise from 
funds whose income is for the benefit of 
some individual or association or which 
are to be used in accordance with the 
wishes of the donor even if no specific 


foundation or fund for the purpose has 
been expressly named. Generally, the 
provisions of a will or a deed of gift 
form the basis for the administration of 
such funds. The instructions in such 
documents may be of the most varied 
nature. Very frequently, however, the 
gist of them is that the yield from prin- 
cipal shall be paid to a tenant for life 
or for a certain period, after which the 
principal is to be divided between the 
remaindermen. Detailed instructions 
are given as to capital reinvestment and 
who is to decide thereon (frequently 
consultation is stipulated between the 
trust department and the beneficiary ) — 
and restrictions against transfer, pledge 
or distraint of either principal or in- 
come during administration and also, 
occasionally, provisions governing the 
nature of the property in the hands of 
the recipient in the event of marriage. 
The terms of the instrument are bind- 
ing not only between testator or donor 
and beneficiaries but also vis-a-vis their 
creditors. Under this category also 
comes capital deposited in trust escrow 
accounts as fiduciary for two or more 
parties. 


Guardianships 


In administration under the Guard- 
ianship Act, capital is accepted on be- 
half of minors and those adjudged legal- 
ly incompetent for whom a guardian 
has been appointed; also for persons 
for whom a trustee has been appointed 
by a court. Accounts of this kind are 
administered in careful compliance 
with the law. It is the legal duty of a 
guardian or trustee, as the case may be, 
to keep his ward’s securities deposited 
in a bank trust department and the lat- 
ter must send direct to The Chief Guard- 
ian an annual statement of any transac- 
tions with a list of securities on hand 
at the end of the year. 


The trust department acknowledges to 
interested parties the receipt of instruc- 
tions to administer the property by 
means of a “deposit certificate,” com- 
prising a receipt for the securities and 
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a detailed statement of the terms of ad- 
ministration. 


Other Services 


Besides administering property, the 
trust department also carries out legal 
commissions of various kinds, the most 
common being: 

The drawing up or scrutiny of wills, 
deeds of gift, gift returns for income 
tax purposes, marriage settlements, in- 
struments relating to sale of property, 
inventories and distribution of estates, 
deeds of adoption, mortgage bonds, pur- 
chase deeds and other contracts; 

The presenting of such documents to 
a court; 

Maintaining the validity of personal 
liability to pay promissory notes and 
guarantees ; 

Attending forced sales and foreclos- 
ures; 

Assisting in the formation of compan- 
ies, foundations, societies and funds; 

Winding up estates by preparing in- 
ventories and carrying out the distribu- 
tion thereof. 


Handling Executorships 


The trust department is extremely 
well organized for winding up estates 
and has had long experience in this 
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Public section of Trust Department of author’s bank 


field. The authority of the trust depart- 
ment to carry out the closing of an es- 
tate is based either on appointment by 
will or, in the absence of a will, on a 
power of attorney from the heirs. 

However, it is also very common for 
the heirs to instruct the trust depart- 
ment by special powers of attorney to 
undertake the administration of an es- 
tate as administrator. By virtue of such 
powers the trust department is in many 
cases appointed administrator by a 
court to handle the administration of an 
estate, though such appointment is not 
necessary as powers of attorney from 
the heirs are sufficient to invest the 
trust department with full authority 
where an executor has not been ap- 
pointed by will. 

In its capacity of executor or admini- 
strator the trust department takes all 
steps necessary for the windingup, safe- 
guarding and administration of the es- 
tate, such as drawing-up an inventory 


and distributing the estate, also drawing 
up other legal instruments, as well as 
appearing in court and before other 
authorities. For the period of winding 
up the estate, the trust department is 
responsible for administering the as. 
sets, for investments and reinvestments 
and also for the sale of securities and 
the payment of legacies both in Sweden 
and abroad. 


Miscellaneous Functions and Fees | 


The Trust Department does not act | 


in civil or criminal cases but is pre 
pared, upon request, to recommend 4 
suitable lawyer. 

As mentioned above, the Trust De- 
partment undertakes to draw up income 
tax returns and file them. Tax papers 
are examined for its clients and legal 
proceedings on taxation matters are ar- 
ranged before the tax courts. 


The fees for the administration of ' 


property, according to a scale of charges 
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FATES | 


fixed by the Association of Swedish 
Banks and applying to all Swedish com- 
mercial banks, amount at present to 
1.4% of the actual value of the securi- 
ties under general regulations and 2.1% 
of the actual value of the securities un- 
der special terms, in addition to which 
there are certain minor supplementary 
fees. For the administration of prop- 
erty under the Guardianship Act, the 
fee is currently 1% of the actual value 
of the securities with an increase in 


prospect during 1952. For carrying out 


legal commissions and drawing up in- 
come tax returns and for legal proceed- 
ing on tax matters, special fees are 
charged, the size being based on the 
labor and time as well as the responsi- 
bility involved in carrying out the com- 
mission in each particular case. Gener- 
ally speaking, the law does not fix fees 
and charges for trust business. Only for 
the administration of property under 
the Guardianship Act is the size of the 
fee fixed by statute. 
A A A 
Pension Trust Managers 
Study Insured Mortgages 


At a day-long conference sponsored in 
New York at the end of November, by 
The Magazine of Building, mortgage 
authorities discussed the merits of gov- 
ernment-guaranteed FHA and VA mort- 
gages as investments for pension funds, 
At the afternoon panel discussion repre- 
sentatives of banks and corporations 
handling pension trust funds partici- 
pated. 


One argument advanced for the pur- 
chase of these guaranteed instruments 
was that private financing with govern- 
ment guarantee was socially and eco- 
nomically preferable to outright govern- 
ment mortgage lending which, in de- 
fault of private takings, almost certainly 
would follow because of political pres- 
sure. Without this supply of debt instru- 
ments, the resulting competition for 
placement of savings bank, savings and 
loan, insurance, pension and founda- 
tion funds would exert tremendous 
pressure upon the municipal, govern- 
ment and corporate securities markets. 

The prevailing evidence tended to 
indicate that, subject to reasonable 
adaptation to individual needs, there 
could be a place for a substantial quan- 
tity of these instruments in a diversified 
investment list and that the necessary 
servicing could be done profitably by 
mortgage servicing organizations at 14 
of 1% per annum. 

The very low foreclosure experience 
with loans of the type under discussion 


January 1952 


and the marketability demonstrated 
under many market conditions have es- 
tablished their liquidity and soundness, 
to the degree that they are held in sub- 
stantial amounts by state teachers’ and 


employees’ retirement funds in New 
York and Michigan. 


An interesting instance of servicing 
for a union pension trust fund using 
guaranteed mortgages was described 
where the agent handles all details, mak- 
ing one monthly deposit for the credit 
of the trustee. The records are the prop- 
erty of the trustee and are segregated 
in the agent’s offices. These investments 
total some $22 million or 55% of the 


entire portfolio and cover conventional, 
commercial, FHA house loans and large- 
scale housing, also VA loans. The fund 
receives a relatively high return and is 
handled in the servicing office by only 
two girls. 

W. A. Clarke, mortgage consultant to 
the Board of Governors of the Federal 
Reserve System, was chairman of the 
panel which included the following par- 
ticipants from New York trust institu- 
tions: Roger F. Murray, vice president, 
Bankers Trust Co.; John J. Scully, vice 
president, Chase National Bank and Wil- 
fred Wottrich, vice president, Manufac- 
turers Trust Co. 


New Service Aids 
Trust Officers 
on Municipal Bonds 


If you find it hard to keep posted on developments affecting the 


credit standing of municipals in your portfolio, you'll be interested 


in the new Ira Haupt Watching Service on Municipal Bonds. 


Designed especially for banks, this service enables Trust Officers 


to exert closer control over investments, and helps to avoid unneces- 


sary losses and frozen positions. 


Here Is How Watching Service Works 


You send us a list of your municipal holdings. Trained specialists in 


our Municipal Department keep a constant watch for every factor 


or development which could affect their credit standing. These facts, 


culled from dozens of sources, are carefully screened, briefed into 


convenient memorandum form and promptly mailed to you. Changes 


in ratings by statistical services are likewise transmitted, including 


summarized analyses of these same sources. In addition, you receive 


the periodic reports of our Research Staff on Municipals and Rev- 


enues. Reports cover only those issues which you hold. 


Although the Service involves considerable expense to us, no 


charge whatever is made to banks using it. A folder, which fully 
describes this valuable service, will be sent to you upon request. 


IRA HAUPT & Co. 


Members New York Stock Exchange 
and all principal exchanges 


111 BROADWAY 


NEW YORK 6, N. Y. 


WOrth 4-6000 








TRUST PERSONNEL CHANGES 


ALABAMA 


Florence—W. G. Beadles has been ad- 
vanced to trust officer at First NATIONAL 
BANK. 


ARIZONA 


Phoenix—Robert E. Dewey, who join- 
ed the First NATIONAL BANK OF ARI- 
ZONA in 1949, advanced to trust officer. 
A graduate of the University of North 
Carolina with an A.B. degree, and of 
the University of Chicago with the degree 
of J.D., Mr. Dewey practiced law in 
Chicago prior to joining the First Na- 
tional Bank. 


CALIFORNIA 


Los Angeles & Pasadena—Rowan T. 
Segner, assistant trust officer and as- 
sistant secretary, Pasadena branch of 
SECURITY-FIRST NATIONAL BANK OF LOS 
ANGELES, has retired after 43 years in 
trust banking. At the head office trust 
department, Loyal M. Hayes, property 
manager, also retired after 28 years 
with the bank. 


San Francisco—At the head office of 
BANK OF CALIFORNIA N.A., Eugene H. 
Gray was elected assistant trust officer. 
Mr. Gray has been with J. Barth & Co. 
in charge of the research and statistical 
department. He attended the University 
of Oregon and began his career in the 
investment banking field in 1927. 


COLORADO 


Denver — UNITED STATES NATIONAL 
BANK promoted Arch L. Metzner, Jr. 
from assistant trust officer to trust offi- 
cer, and elected R. H. von Hoene and 
J. A. Forrester assistant trust officers. 


CONNECTICUT 


Stamford—Carleton E. Hammond has 
become an associate trust officer of FIRST 
STAMFORD NATIONAL BANK & TRUST Co. 
A graduate of Brown University, Harv- 
ard Graduate School of Business, and 
of the American Institute of Banking, 
Mr. Hammond has been associated with 
the trust department of FIDELITY UNION 
Trust Co., Newark, N. J., where he has 
reviewed securities in the investment 
division and made studies of certain in- 
dustries. He has completed law courses 
on wills offered by the Newark section 


ASSISTANT TRUST OFFICER 
WANTED 


Young man, with basic training in 


estate planning for trust solicitation 


and some administrative work. Empha- 
sis on qualities necessary for trust soli- 
citation. Lower Florida East Coast 


bank. 
Box H-21-1, Trusts and Estates 
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of Rutgers University, where he also 
has been an instructor in fiduciary ac- 
counting. 


DISTRICT OF COLUMBIA 


Washington — AMERICAN SECURITY & 
Trust Co. made the following changes: 
Earl G. Jonscher promoted to vice presi- 
dent and trust officer; Frank M. Perley 
to vice president and trust investment 
officer; William S. French, Jr. to trust 








FRANK M. PERLEY 





: 4 
EARL G. JONSCHER 


officer and assistant secretary; J. Eliot 
Moran to trust officer; B. Bruce Frantz 
to assistant vice president and assistant 
trust investment officer; Joseph L. Whyte 
to trust officer. The titles of Jesse S. 
Cheyney, Henry E. Foulds and Malvern 
F. Morse were changed from assistant 
trust officers to assistant trust invest- 
ment officers. Karl F. Heinzman and 
John E. Sumter, Jr., were elected as- 
sistant trust officers. 


Mr. Jonscher is a graduate of the 
National University Law School, and has 
been associated with the trust depart- 
ment since 1925. Mr. Perley, in the com- 
pany since 1918 with the exception of 
three years of service in World War II, 
is a graduate of Georgetown University 
Law School. 


ILLINOIS 


Chicago—At CENTRAL NATIONAL BANK, 
Edward S. Jackson was named assistant 
trust officer and assistant cashier. 


Chicago — Among the retirements at 
Harris TRUST & SAVINGS BANK an- 
nounced by President Mark A. Brown is 
that of Harold Eckhart, senior officer in 
charge of the trust division. Mr. & Mrs. 
Eckhart will make their new hame at 
Wickenburg, Arizona. A native of Wis- 
consin, Mr. Eckhart joined the Harris 





HAROLD ECKHART 


LYNN LLOYD 





Trust in 1918 and was elected assistant 
secretary in 1925. A year later he was 
promoted to secretary of the bank and 
in 1934 added the title of vice president 
in the trust department. Mr. Eckhart 
has been a pioneer in the development of 
trust services in the Midwest. His last 
public appearance was during the Mid- 
Continent Trust Conference last Novem- 
ber when he addressed the group with 
a nostalgic talk titled “Some Observa- 
tions of One Third of a Century in the 
Trust Business.” 

Lynn Lloyd, vice president, has been 
appointed to head the trust department 
to succeed Mr. Eckhart. Mr. Lloyd join- 
ed the Harris organization in 1929 as an 
assistant secretary. Five years later he 
was elevated to assistant vice president 
and has been a president since 
1937. He has had broad experience in 
estate planning, wills, trusts and taxes 
as well as in the field of pension trusts. 
Past president of the Corporate Fiduciar- 
ies Association of Chicago, Mr. Lloyd is 
a nationally known authority in his field. 


vice 


Other trust elections at Harris Trust 
are: previous assistant secretaries in the 
trust department advanced to assistant 
vice presidents: Robert R. Blackburn, W. 
D. Braddock and Philip O. Gentry; John 
A. Kuhn and Clare L. Gardner to as- 
sistant secretaries; William H. Spitler 
elected pro secretary, trust department. 


Chicago—Trust department secretaries 
Joseph J. Regan, John McNeil and Wil- 
liam B. Cunnyngham were promoted to 
second vice presidents, at NORTHERN 
Trust Co., while Charles L. Kaufmann 
and Nathan D. McClure, Jr., were ap- 
pointed assistant secretaries. 


LOUISIANA 


New Orleans & 
Shreveport — Errol 
E. Buckner, for- 
merly assistant vice 
president of Na- 
TIONAL BAN K OF 
COMMERCE, N ew 
Orleans, has now 
become associated 
with COMMERCIAL 
NATIONAL BANK, 
Shreveport, as vice president and head 
of the trust department, replacing Olin 
C. Peeler, who resigned. 





E. E. BUCKNER 


MARYLAND 


Baltimore—SAFE DEposiT & TRusT Co. 
has advanced Jack S. Ewing and John 
T. Kenny from the respective positions 
of assistant vice president and trust of- 
ficer to vice presidents. Mr. Ewing has 
been with the investment department 
since 1944; Mr. Kenny with the company 
since 1927 and the department since 1935. 
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MASSACHUSETTS 


Boston—Nathan H. Garrick, Jr., has 
been appointed assistant trust officer at 
BosTON SAFE Deposit & Trust Co. 


Boston—Albert W. Evans and Henry 
Pp. Kearns have been elected trust officers 
of the First NATIONAL BANK, among 
other recent appointments. 


Boston—SECOND NATIONAL BANK has 
made the following changes: J. Philip 
Smith promoted to assistant vice presi- 
dent and trust officer; James A. Steven- 
son to trust officer; Henry H. Meyer, Jr., 
John H. Spring, Philip N. Trumbull and 
Arthur F. Wilson (personal trust di- 
vision) to assistant trust officers; and 
Earl T. MacDonald named assistant 
trust officer and assistant cashier. 


MISSOURI 


St. Louis—At MUTUAL BANK & TRUST 
Co., Harvey I. McCoy has been promoted 
to trust officer. 


NEVADA 
Reno—At the main office of First Na- 
TIONAL BANK OF NEVADA, A. F. Funk 
was advanced from assistant trust offi- 


cer to trust officer, and E. R. Vacchina 
appointed assistant trust officer. 


NEW JERSEY 


Newark—Raymond B. Weatherby, as- 
sistant trust officer, FIDELITY UNION 
Trust Co., was named a second vice 
president, and Peter Cartmell appointed 
assistant secretary-assistant treasurer. 
Mr. Weatherby spent several years in the 
investment field before becoming asso- 
ciated with Fidelity Union’s trust depart- 
ment in 1942. Mr. Cartmell started in 
the trust department at the main office in 
1946 and has been a security analyst. 
(Also see Stamford, Conn.) 


Paterson—CouNTY BANK & Trust Co. 
(formerly Paterson Savings & Trust Co. 
and the Peoples Bank & Trust Co. of 
Passaic) has elected John J. Devlin vice 
president and trust officer. Mr. Devlin 
has been with Paterson Savings since 
1919, and in the trust department 25 
years. A merger had been effected last 
November. 


Princeton—J. Taylor Woodward has 
been elected vice president in charge of 
the trust department at PRINCETON BANK 
& Trust Co., to relieve Oliver Spaulding 
of administrative duties. Mr. Spaulding 
will continue as chairman of the trust 
committee. Mr. Woodward has been as- 
sociated with the law firm of Stewart & 
Shearer, New York City, from 1936 to 
date, becoming a partner thereof in 1947, 
and has specialized in investment, estate 
and trust law. 


NEW YORK 


Buffalo & New York—Edward F. Mc- 
Ginley, vice president of CHEMICAL BANK 
& Trust Co., New York, has been elected 
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president of LIBERTY 1% 
BANK OF BUFFALO 
to succeed George 
Kleindinst, who be- 
came chairman of 
the executive com- 
mittee on January 1. 


New York—BANK- 
ERS TRUST Co. has 
promoted Hugh F. 
Curran to trust offi- 
cer, appointed James 


DANIEL A. CAHALANE 





H. Raprager assist- 

ant trust officer, and 

Edward F. McDougal assistant treasurer 
(new business). 


New York—Stanley A. Carrington and 
Philip W. Hayden were appointed assist- 
ant trust officers at BANK OF THE MAN- 
HATTAN Co. 


New York—CIitTy 
BANK FARMERS 
TRUST Co. appoint- 
ed George J. Kenny 
a vice. president. 
Others appointed 
are: Leonard Bar- 
rett-Smith, James 
G. Gaffney, John 
E. Hurley, John 
Rulon- Miller and 
Frances A. Wharton, trust officers; 
Frank G. Dempsey, Charles C. Goodfel- 
low, Jr., Glen K. Green, Paul Jacob, Jr., 
John J. Kinsella, Raymond H. Sampson 
and John G. Winslow, assistant trust of- 
ficers; Thomas H. Gourlay and William 
F. Switzler, assistant trust officers and 
assistant secretaries. 


GEORGE J. KENNY 


New York—E. Tinsley Ray has been 
elected a trust officer of GRACE NATIONAL 
BANK. Formerly he was counsel for 
Reeves-Ely Laboratories, Inc., following 
service as general counsel for the Green- 
wich (Conn.) Trust Co. 


New York—The HANOVER BANK has 
elected as vice president Lester E. Lamb, 
Charles F. Mapes and Evans G. Morgan, 


ror 





LESTER E,. LAMB CHARLES F. MAPES 


and as vice president, Edward E. Brem- 
mer. Mr. Lamb joined the personal trust 
department in 1928, Mr. Mapes in 1932, 
and Mr. Morgan (who heads the public 
relations department), in 1929. Mr. 
Bremmer came to The Hanover in 1929 
and has specialized in estate and trust 
accounting. 


New York—Harold A. Stuphen has 
been elected executive vice president of 
SHRODER TRUST Co. to succeed John L. 








JOHN J. SHEA EUGENE C. WYATT 


Newly elected second vice presidents in trust department of Chase National 
Bank, as reported last month. 





Simpson. New senior vice presidents 
named are V. Lada-Mocarski and Ernest 
H. Meili. 


NORTH CAROLINA 


Charlotte—Robert L. Hines has been 
made an assistant trust officer of AMER- 
ICAN TRUST Co., in the tax analysis 
division of the trust department. Mr. 
Hines holds arts and law degrees from 
the University of North Carolina. Arthur 
H. Jones, vice president, will give full 
time to public relations and his personnel 
duties are to be assumed by Edward S. 
Hamilton, assistant vice president. 


Durham — Ernest S. Booth became 
president of FIMELITY BANK to succeed 
Jones Fuller, named chairman of the 
board. 


ARIZONA 


Complete 
Fiduciary 
Service 





Home Office « Phoenix 


Thirty-two full-facility 
offices in 11 of Arizona’s 14 
counties — serving an area 
that embraces 90% of the 
state’s population — enable 
us to offer you state-wide 
service on all your fiduciary 
matters in Arizona. 
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PHOENIX, ARIZONA 
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BANK 
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NEW LOOK IN FINANCIAL HOMES 








The office of Thomas G. Chapman, vice president and trust officer, shown here, is one of 
the trust department rooms recently remodeled and refurnished at the First-Citizens Bank 
& Trust Co., Raleigh, N. C. Another of the new features is a large conference room. The 
color scheme of the new office is willow green, and air-conditioning has been installed. 





Greensboro—Norman E. Wells, assist- 
ant clerk of Superior Court of Guilford 
County, was elected assistant trust offi- 
cer of GUILFORD NATIONAL BANK. Mr. 
Wells was in charge of the estate division. 


OHIO 


Cincinnati—John O. Chappell, Jr., has 
been advanced to vice president in charge 
of advertising, market research and cus- 
tomer and public relations at CENTRAL 
Trust Co. Dwight W. Hostetter, with the 
bank since June 1949, was named trust 
officer and will continue with the estate 
planning division. Charles G. Sattler, 
who returned to the bank after military 
service as administrative assistant in the 
trust department, was elected assistant 
investment officer. 


Cleveland — At 
CLEVELAND TRUST 
Co. Fred L. Emeny, 
assistant vice pres- 
ident in the invest- 
ment department, 
has been elected 
vice president. 
With the company 
since 1929, Mr. 
Emeny was suc- 
cessively investment clerk, assistant 
trust officer and assistant vice president, 
specializing in investments for the bank 
and its estates department. 





F. L. EMENY 


Cleveland — Among seven promotions 
by NATIONAL CiTy BANK are those of 
three investment officers dealing with 
trust accounts: W. W. Boorse and Ed- 
ward L. Maas to vice presidents, and 
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Gilbert H. Palmer to assistant vice presi- 
dent. Mr. Boorse has had 25 years of 
experience in the investment field and 





EDWARD L. MAAS 


W. M. Boorse 


came to the bank in 1934. Mr. Maas 
joined it in 1949 after 13 years with a 
New York bank in investment work, and 
Mr. Palmer has been with the bank 
since 1936. 


Zanesville—John R. Allen has _ been 
named trust officer at First Trust & 
SAVINGS BANK. A graduate of Ohio State 
University, Mr. Allen practiced law from 
1933 to 1949, and served for the last two 
years as secretary with F. Wilkins Sons. 


OKLAHOMA 


Oklahoma City First NATIONAL 
BANK & TrusT Co. advanced John H. 
Miller to assistant vice president and 
trust officer, and Norman Johnson to as- 
sistant trust officer. Mr. Miller joined 
the First National in 1932 as a page boy 
and was promoted from assistant trust 
officer. 


PENNSYLVANIA 


Philadelphia — Made assistant vice 
presidents at FIDELITY-PHILADELPHIA 


Trust Co. were George C. Robinson 
(from trust operations officer) and John 
G. Parsons, Jr. (from trust investment 
officer). Otis F. Shepherd and J. Albert 
Cairns were advanced to trust Officers. 
New appointments were: Clarence B. 
Geldart, Joseph J. Jones, Arthur C. Mor- 
gan and Ralph D. Strong, to assistant 
trust officers; John W. Miner, William 
E. Vauclain and Herbert F. Williams, to 
trust investment officers. 

Mr. Robinson is chairman of the Com- 
mittee on Trust Department Operations 
of both the Pennsylvania Bankers Asso- 
ciation and the American Bankers Asso- 
ciation. A Certified Public Accountant, 
he is the author of the book entitled “Cost 
Accounting for Banks and Trust Com- 
panies.” 


included the following in the trust de- 
partment: G. Wilbur Hornsby, Robert 
E. MacDougall and T. Wesley Matthews, 
to vice presidents; Paul A. Carr to as- 
sistant vice president (personal trust); 
James M. Arrison, 2nd, appointed estate 
planning officer; and Walter F. 
assistant trust officer. 


Diener, 


Philadelphia = 
John J. Buckley 
has been advanced 
to vice president at 
PROVIDENT TRUST 
Co. Mr. Buckley 
joined the bank in 
1946, was appoint- 
ed trust officer in 
1947, and estate 
planning officer 





JOHN J. BUCKLEY 


early in 1951. 


Pittsburgh—PEoPLES First NATIONAL 
3ANK & TrRuST Co. elected Stanley G. 
Schade as assistant vice president. He 
officer with the bank 


has been a trust 


since 1932. 
TEXAS 


Fort Worth—R. E. Harding, president 
of Fort WortTH NATIONAL BANK, was 
elected chairman of the board; W. M. 
Massie, vice president, who will continue 





R. E. HARDING 


man of the board; Raymond C. Gee, vice 
president, elevated to vice chairman of 
the board; E. A. Vance, vice president, 
elected president; J. E. McKinney, vice 
president, will be chairman of the execu- 
tive committee and executive vice presi- 
dent. 


Trusts AND EstTATES | 
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Philadelphia—Year-end promotions at 
GIRARD TRUST CORN EXCHANGE BANK 
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Paris—Cecil M. Rhodes has resigned 
as vice president and trust officer of 
First NATIONAL BANK to enter the in- 
yestment banking business. 


WASHINGTON 


Seattle & Tacoma—At BANK OF CALI- 
FORNIA’S Seattle office, Gordon R. Yeadon 
was elected assistant trust officer. A 
member of the bank since 1930, he has 
been with the trust department since 
1942. 

At Tacoma, T. Robert Faragher, vice 
president, was promoted to manager of 
that office to succeed L. E. Cable. 


WISCONSIN 
Green Bay—Carl J. Mraz, who served 
the trust department of KELLOGG-CITI- 
ZENS NATIONAL BANK since its inception 
in 1929, has been appointed assistant 
trust officer. 
CANADA 


Toronto—Irving P. Rexford now re- 
linquishes the office of general manager 





R. S. ANDERSON E. T. GODWIN 


and will continue as president of Crown 
Trust Co. Reginald S. Anderson has been 
appointed executive vice president, and 
Ernest T. Godwin, general manager. 
Toronto—O. B. Thornton has been ap- 
pointed president of MONTREAL TRUST 





D. E. KERLIN 


O. B. THORNTON 


Co. succeeding W. H. Howard, now chair- 
man of the board. Donald E. Kerlin, 
manager of the Toronto office since com- 
ing from Vancouver in 1948, has been 
appointed assistant general manager. 


A A A 


Jamestown, N. Y.—NATIONAL CHAU- 
TAUQUA COUNTY BANK and UNION TRUST 
Co. have merged under the title of 
CHAUTAUQUA NATIONAL BANK & TRUST 
Co. 





Kenosha, Wis.—Consolidation of First 
NATIONAL BANK and the NORTHWESTERN 
Loan & Trust Co. became effective un- 
der the title of First NATIONAL BANK 
OF KENOSHA. 


January 1952 
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: TRUST 
$ EMPLOYMENT EXCHANGE 


VOOOOHOOOOOOOOOOOGOOOOOOOOOOWG 
Banks seeking trust executives, and 
personnel desiring new opportunities 
are invited to make free use of this 
column, addressing correspondence 
to “T & E,” attention Employment 
Exchange and code number. 


Lower Florida East Coast bank de- 
sires services of young man, with basic 
training in estate planning, for trust 
solicitation and some administrative 
work. H-21-1. 

Top trust executive seeks opportun- 
ity in bank, preferably in South or South- 
west, to head trust department or develop 
trust business. Offers wide experience 
and exceptional record in trust field. 21-2. 


OOOOOD 


Attorney, 41, member of New York 
law firm, counsel to a bank with exten- 
sive trust business, desires to place the 
15 years of specialized experience in trust 
and estate administration and taxation 
at the disposal of a trust department. 
112-1. 

Executive in leading trust institution 
for more than 20 years seeks responsible 
position to capitalize on his well rounded 
experience for new business and organ- 
ization development. Has legal as well as 
public relations background. 112-3. 

Trust department in Texas bank, with 
rapidly growing business, desires the 
services of a young man, preferably an 
attorney, with some experience in per- 
sonal trust administration. 112-5. 

Attorney, 35, now handling all phases 
of trust and estate administration, both 
banking and legal, plus tax aspects, seeks 
broader opportunity and responsibility 
as trust administrator with progressive 
institution, preferably in Florida or 
Southwest. 112-6. 

Corporate trust officer, preferably with 
legal training, wanted for trust depart- 
ment in mid-western city. H-112-7. 

Lawyer, 34, experienced in estate and 
trust administration, court accountings, 


estate and gift taxes, desires position 
with trust company. 9-3. 
A A A 
IN MEMORIAM 
ROBERT W. JONES, manager of the 


trustee department of WESTMINSTER 
BANK, London, England, writer, lecturer, 
and best known authority on trust bus- 
iness in England. 

MELVIN W. MACMULLIN, trust officer 
of FRANKFoRD TRusT Co., Philadelphia. 

BEN W. UTTER, retired vice president 
of TITLE INSURANCE & TRuUsT Co., Los 
Angeles. 

Worp H. Woop, a founder and honor- 
ary chairman of the board of AMERICAN 
TrusT Co., Charlotte, N. C., and the first 
commissioner of banks in No. Carolina. 
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NEW YORK 21 


SPECIALISTS IN THE 
LIQUIDATION OF ART 
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Unsurpassed facilities 
a competent, knowledgeable staff 
versed in every phase of 


public auction selling 
a reputation for fair dealing 
and a following of important 
and wealthy collectors 
throughout the country have 
established PARKE-BERNET 
as the leading firm of its kind 
in the United States 
Inquiries Invited 


HIRAM H. PARKE, President 


ARTHUR SWANN, LESLIE A. HYAM 
LOUIS J. MARION, Vice-Presidents 


MAX BARTHOLET, Secy. & Treas. 
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CURRENT LITERATURE§ZNOTES 


Books 


Estate Tax Handbook 


Edited by J. K. LASSER. Matthew Bender & 
Co., Albany 1, N. Y. 846 pp. $15. 


The list of contributors to this unique 
volume reads like a roll call of the out- 
standing practitioners in the estate plan- 
ning field — with just a few conspic- 
uous absences, most of whom have books 
of their own. The authors, in the order 
of appearance, are Mr. Lasser, Charles 
A. Morehead, Martin Atlas, Seymour S. 


To Serve You 
in Canada 


+ 


Our business is that of a trust 
company; we are not engaged in 


banking. 


Incorporated and organized in 
1889, we now have assets aggre- 
gating hundreds of millions of 


dollars under our administration. 


If you have, or want to acquire, 
any kind of property in Canada, 
we can serve you. Our Managers 
and Trust Officers are expe- 
rienced and reliable, and we be- 
lieve our Investment and Real 
Estate Departments have excep- 
tional ability and facilities for 
advising and aiding those who 
wish to participate in the devel- 
opment and expansion of Can- 


ada. 


* 


MONTREAL 
TRUST 
Company 


Head Office: 
511 PLACE D’ARMES, MONTREAL 


Other Offices In — 


HALIFAX TORONTO WINNIPEG 
CALGARY EDMONTON VANCOUVER 
VICTORIA CHARLOTTETOWN 


ST. JOHN’S, Nfid. LONDON, ENG. 
NASSAU, B. W. I. 


Mintz & Robert H. Eifler (joint), Sam- 
uel J. Foosaner (twice), Benjamin Har- 
row, Harry J. Rudick, Frank B. Apple- 
man, Raymond W. Hilgedag, Roger K. 
Powell, Sydney A. Gutkin, George J. 
Laikin, R. L. Rockefeller, William J. 
Casey, George B. Lourie, Malvern B. 
Fink, I. A. Powers, Alan L. Gornick, 
Arnold L. Cutler, Wilbur H. Friedman, 
and Elmo H. Conley. 


The 22 topics run the whole gamut of 
estate planning, from the random notes 
of the editor to the preparation of the 
estate tax return itself. There are, inter 
alia, discussions on coordination of busi- 
ness transactions with estate planning, 
integration of life insurance into tax 
planning, use of tax techniques in draft- 
ing wills and trusts, use of foundations, 
solution of mathematical problems of 
husband-wife estate planning, effect of 
divorce and separation on estate taxes, 
dealing with “terminable interest” ques- 
tions on death of a partner, and planning 
for estate income. 


This is indeed a handbook that should 
remain on the desk rather than the shelf. 


Revised Profit Sharing Manual 


Council of Profit Sharing Industries, Akron 8, 
Ohio. 313 pp. $10.50. 


This new edition, containing a digest 
and analysis of 91 plans in operation in 
representative industries, offers a mine 
of information on profit sharing as a key 
to labor-management relations. The first 
50 pages are devoted to such major ques- 
tions as: why profit sharing; installation 
of a plan; advantages of profit sharing 
trusts; combined plans; legal aspects 
(both United States and Canada); wage 
and salary stabilization; and SEC prob- 
lems. Then follow the digests of the 91 
plans representing more than 900 years 
of successful profit sharing experience. 
The companies covered include union as 
well as non-union corporations and run 
the whole gamut of size. 


The Council of Profit Sharing Indus- 
tries was organized in 1947 with 
than 50 member firms; today the Council 
numbers over 400 members employing 
nearly half a million “partners.” 


less 


The Lawyer Lectures 


Lawyers Brief & Publishing Co., Boston. 227 pp. 

$10. 

This volume consists of a series of six 
lectures presented last year under the 
auspices of nine Bar Associations in 
Massachusetts. Two of the subjects are 
of particular interest to this audience. 
The first, by Paul B. Sargent, is “Draft- 
ing of Wills and Estate Planning.” It 
breaks down into a 35-page outline or 







guid@™for probate work and a 22-page 
lectuf on the principal topic, written in 
case Mnistory style. Designed especially 
for clients of modest means, this ex- 
cellent presentation covers small busi- 
nesses, joint tenancy, insurance, inter 
vivos gifts, and tax incidence. 


The second topic, by Guy Newhall, 
deals with the “Administration of an 
Estate.” Likewise preceded by reference 
notes, it lists and discusses the custom- 
ary functions of the attorney in settling 
an estate, testate or intestate. Included 
in the 32 pages on this subject are Mr. 
Newhall’s replies on a number of specific 
problems posed by the audience. 


The remaining lectures treat of “Bus- 
iness Organizations,” “Tort Settlements,” 
“Trials in the Municipal and District 
Courts,” and “Trial of a Negligence 
Case.” 


Income Tax Treatment of Life Insur- 
ance Proceeds (and other Tax 
Articles ) 


WILLIAM J. BOWE. Vanderbilt 
Press, Nashville 4, Tenn. $2.10. 


University 


The five chapters of this book repre- 
sent articles by Professor Bowe pub- 
lished previously in legal periodicals. The 
titles are: “Income Tax Treatment of 
Life Insurance Proceeds,” “Meeting Life 
Insurance Tax Problems,” “Tax Prob- 
lems Arising from Corporate Ownership 
of Life Insurance Policies,” “Saving 
Death Taxes Through Lifetime Gifts,” 
and “Cash and Accrual Methods of In- 
come Tax Accounting.’”’ The papers had 
their genesis in talks before bar asso- 
ciation, life underwriter and trust officer 
groups, but should be particularly help- 
ful to law students and C.L.U. candi- 
dates. The emphasis is on practical ap- 
plication of traditional principles of tax- 
ation. 


Compensating the Corporate Execu- 
tive 
GEORGE T. WASHINGTON & V. HENRY 


ROTHSCHILD, 2d. Ronald Press Co., New 
York. 586 pp. $12. 


The subtitle of this completely revised 
edition of a 1942 book adequately de- 
scribes its scope: business, tax, and 
legal aspects of salary and profit-sharing 
contracts, stock bonus and _ stock pur- 
chase plans, stock options, deferred com- 
pensation, pensions, governmental and 
judicial controls over executive com- 
pensation. No attempt is made to sug- 
gest ready-made plans because of the 
diversity of business enterprises, but the 
discussion is aimed at the practical as 
well as legal problems confronting the 
draftsman and management. The volume 
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js a valuable contribution to the liter- 
ature in this increasingly important field. 


One of the novel features of this work 
js a statistical review and evaluation of 
the salary stabilization program of World 
War II. The authors are well qualified 
to write on the subject — the first named 
being a Judge of the United States Cir- 
cuit Court of Appeals for the District of 
Columbia, while Mr. Rothschild was 
named in mid-year a member of and 
chief counsel to the Salary Stabilization 
Board. 


Effects of Taxation: 


Executive Compensation and Re- 
tirement Plans 


CHALLIS A. HALL, Jr. 365 pp. $4.25. 


On Executives 


THOMAS H. SANDERS. 229 pp. $3.25. 


Both published by Harvard Business School, 
Division of Research, Boston 63. 


These are the third and fourth of a 
series arising from the research program 
on the effects of taxation on business. 
Professor Hall examines the various 
forms of executive compensation and de- 
scribes their advantages both to the 
corporation and the individual taxpayer. 


Compensation plans are classified and 
treated under three broad headings: (1) 
salary, bonus, profit-sharing, stock op- 


tion, stock purchase and retirement; (2) 
current or deferred; (3) qualified or 
non-qualified for tax purposes. In the 
latter portion of the book he evaluates 
the effects of compensation and retire- 
ment plans on executives’ mobility, per- 
formance and retirement. The concluding 
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effects on the economy of federal tax- 
ation and deferred-type compensation in 
the large corporation. 


In the other volume, Professor Sanders 
treats first of the effects of taxes on ex- 
ecutive effort and finds that, except in a 
few cases of owner-managers, there is 
no relaxation of effort on this account. 
Taxes do tend, however, to reduce the 
mobility of executives. Likewise, taxation 
is offered as a reason for working longer 
rather than retiring, although here too 
other motivations are intermingled. The 
second part of this book deals with 
methods of compensation: direct, stock 
options and purchase plans, expense al- 
lowances, and pension plans. The closing 
section discusses attitudes toward invest- 
ments, with a brief chapter on capital 
gains. 


Investment Advice for Professional 


Men 


HOWARD A. BOLTON and WILFORD J. 
EITEMAN. Masterco Press, Ann Arbor, Mich. 
90 pp. $3.50. 


Written for the professional man who 
can save regularly, this book presents 
the bare bones of investment principles 
in understandable and time-saving style. 
It defines bonds, preferred and common 
examines the elements of life in- 
surance and shows how to figure what 
amount one should carry. The discussion 
also stresses the need for determining an 
investment objective and then outlines 
the steps to achieve it. Common sense 


stocks, 


_ rudiments of investment security analysis 


are listed. As excellently done as it is, 
it should be observed that the book fails 
to mention the wisdom of seeking advice 





* 


a 


S/peeial iota 





Citizens National 


TRUST & SAVINGS 
Bank 


OF LOS ANGELES 


Member 
Federal Deposit 
Insurance Corporation 








from the professional investor, whether 
broker, banker, or investment counsel. 


Investment Principles and Practices 


RALPH E. BADGER and HARRY G. GUTH- 
MANN. Prentice-Hall, Inc., New York 11. 
858 pp. $7.65. 


Now in its fourth edition since 1928, 
this text has been modernized by the 
inclusion of new material, with particu- 
lar reference to legislation and develop- 
ments in the field. The treatment follows 
the logical sequence of telling what the 
investment markets are and how they 
function; it then explains the funda- 
mentals of security analysis with appli- 
cation to the various classes of industry. 
Banks, insurance companies, real estate 
obligations, municipal, state, and gov- 
ernment securities and foreign invest- 
ments are studied. 

The third section of the book outlines 
the how and why of mathematical and 
mechanical computations, as well as con- 
sideration of taxation and a glimpse at 
business cycles. In the final section, the 
application of investment principles to 
financial institutions and individuals is 
treated, including a chapter on trust and 
fund investment policies. Charts and 
statistical material have been brought 
up to date and a broad list of selected 
topical reading appears in the appendix. 
This book continues to be a standard 
publication in its field. 
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ESTATE TAX 


Purchase of annuity for another one 
month before death not gift in contem- 
plation of death. Approximately one 
month prior to her death in 1947, dece- 
dent paid $25,000 for an annuity for an- 
other. Commissioner determined that 
this constituted transfer in contempla- 
tion of death and included annuity in her 
estate at purchase price. Administrator 
instituted suit for refund, contending 
that transfer was not made in contempla- 
tion of death, and urged further that 
if jury should so hold, then annuity 
should not be valued at cost but rather 
at commuted value of approximately 
$14,000. 


HELD: Transfer was not in contem- 
plation of death; refund granted. Court 
instructed jury to weigh all facts, in- 
clusive of age of donor, condition of her 
health at time of making gift, and all 
other factors to determine motive for 
transfer. In emphasizing that burden 
was on estate to show by preponderance 
of evidence that transfer was not made 
in contemplation of death, Court pointed 
out that “preponderance of evidence” 
did not mean production of greater 
number of witnesses or amount of evi- 
dence, but greater weight of all evidence. 
Since jury found that gift was not made 
in contemplation of death it was not 
necessary to decide question of valua- 
tion. Estate of Way v. Crenshaw, U.S. 
D.C., E. D. of Va., July 20, 1951. 


Book value of stock in close corpora- 
tion not necessarily fair market value 
for estate tax purposes. At time of death 
in 1948, decedent owned 48% of entire 
outstanding stock of company. Remain- 
ing shares were held by employees and 
their relatives. Executor valued stock at 
$100 per share. Commissioner deter- 
mined value was $220 per share and 
assessed deficiency. 


HELD: Upon consideration of all 
facts, stock was worth $105 per share. 
Among factors to be considered in de- 
termining value of stock in closely held 
corporation are yearly earnings, asset 
value, dividends paid, net worth, prior 
sales. Expert opinion must be recognized. 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Tax Attorney, Newark, New Jersey 


Book value of $190 per share was not 
controlling, since this did not represent 
fair market value. Book value did not 
reflect price to which willing and in- 
formed buyer and seller would agree. 
Three series of sales at $100 per share 
within year of decedent’s death involved 
only a few shares. Estate of Atkins v. 
Comm., T.C. Memo, Oct. 18, 1951. 


Contract to sell stock in close corpora- 
tion to grandson held bona-fide sale, not 
transfer in contemplation of death. De- 
cedent, in 1933, agreed to lend his grand- 
son, George, funds to complete his col- 
lege education. Thereafter, he prevailed 
upon grandson to agree to enter dece- 
dent’s publishing business following his 
graduation, telling him that upon his 
becoming qualified by experience, he 
would turn over business to him. Con- 
cluding that ultimately he would own 
business entirely, George accepted grand- 
father’s offer and so notified him. In 1935, 
after graduating from college, George 
entered decedent’s publishing business. 
In 1937 and in 1939, George brought up 
subject of decedent’s promise to turn 
business over to him. Decedent requested 
more time. Finally, in 1942, agreement 
was reached whereby decedent was to 
sell George 500 shares of common stock 
and 2,250 shares of preferred, amount 
required to enable him to control busi- 
ness. George paid deposit, but decedent 
reneged on price agreed upon. About 
one year later, compromise was reached 
and George agreed to buy stock on basis 
of $80 per share for common and $30 
per share for preferred, but if stock 
was not all paid for at time of dece- 
dent’s death, price of remaining com- 
mon and preferred shares was to be 
$60 and $20 respectively. Upon dece- 
dent’s death in 1945, Commissioner in- 
cluded in his estate 500 shares of com- 
mon stock at $186 and 225 shares of 
preferred at $196, contending that con- 
tract was merely an option. 


HELD: Contract was valid; Commis- 
sioner overruled. Agreement was binding 
upon parties, represented a_bona-fide 
sale for adequate and full consideration 
in money, and was not made by decedent 
in contemplation of death. Evidence 
clearly established contract constituted 


arm’s length transaction executed only 
after protracted negotiations. MacDon- 
ald Est. v. Comm., T.C. Memo, Oct. 23, 
1951. 


Cash and funds held as trustee by 
non-resident alien not engaged in busi- 
ness in United States not includible in 
his estate. Decedent, non-resident alien, 
died in 1945 while in United States on 
visitor’s permit. Decedent owned almost 
50° of stock of one Yugoslav shipping 
company which, in turn, owned 82% of 
stock of another. After outbreak of war 
decedent organized New York corpora- 
tion and by transferring funds of Yugo- 
slav companies to New York account 
kept money out of reach af German and 
Italian authorities. While still in Europe, 
decedent organized another corporation, 
known as “Combined Argosies,” in which 
he owned all stock. At time of his death, 
there was on deposit in accounts of 
these companies in various New York 
City banks, $1,594,197. Decedent also 
had checking accounts in his name in two 
New York banks, amounting to $181,709. 
Commissioner included in his estate both 
funds in his name in banks and amount 
standing to his credit in “Combined 
Argosies.” 


HELD: Commissioner overruled. As to 
bank accounts, decedent was not en- 
gaged in business in United States. Com- 
missioner’s contention that decedent was 
so engaged through trusted lieutenants 
and through his stock ownership in 
“Combined Argosies” was not tenable. 
Domestication of corporation does not 
domesticate its non-resident stockholders 
to extent of causing them to be in busi- 
ness in United States if they are not 
otherwise engaged. Credit balance in 
decedent’s name on books of “Combined 
Argosies” was held in trust by him for 
stockholders of two Yugoslav shipping 
companies and was, therefore, not in- 
cludible in his estate. He acquired funds 
which he transferred to United States 
under broad power of attorney. Est. of 
Banac v. Comm., 17 T.C. No. 86, Nov. 6, 
1951. 


Transfer of stock not proved. Follow- 
ing bitter family conflict among her 
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ration stock, decedent in 1934 surrend- 
ered her single certificate in exchange 
for four certificates of 25 shares each. 
While these certificates contained en- 
dorsements by mother over to each of 
four children, certificates were not dé- 
livered to children. Commissioner in- 
cluded value of stock in decedent’s estate 
and assessed deficiency. 


HELD: Commissioner sustained. Only 
evidence which Tax Court had to rely 
upon in behalf of taxpayer was argu- 
mentative recital of family differences 
and adjustments, without any pertinent 
importance. Testimoney to 
effect that transfers of stock to children 
were made by decedent in 1940 was not 
substantiated. Moreover, decedent con- 
tinued to manage and conduct business 
affairs of corporation until shortly be- 
fore her death in 1943. Under circum- 


stances, stock was part of her gross 
taxable estate. Estate of Silagye v. 
Comm., U.S.C.A.—2, Dec. 3, 1951. 


INCOME TAX 


Dividends received by seller on stock 
held as security for payment of purchase 
price not taxable to seller as ordinary 
income, In 1943, decedent owned 250 
shares of stock in certain corporation, 
which he had acquired in 1931 as secur- 
ity for a loan of $25,000 and which he 
had taken in his own name in 1941. He 
had previously taken a bad debt deduc- 
tion for the entire $25,000 on his 1938 
income tax return. In 1941, decedent en- 
tered into an agreement whereby he 
agreed to sell one-half stock by Decem- 
ber 15, 1943 and other half not later than 


December 30, 1944, at $145 per share. 
Title to stock was to be held in seller’s 
name until entire stock was paid for. 
Meanwhile, any dividends received by 
seller were to be credited to purchase 
price. 

During 1943, decedent received divi- 
dends of $16,250 and check from seller 
of $1,875. During 1944, he received $10,- 
000 in dividends. Time for completing 
contract for sale of remaining half of 


* stock was extended, and on January 5, 


1945, decedent received $6,000 in divi- 
dends and check for $1,625. Thereupon, 
he transferred stock to purchaser. On his 
income tax return, decedent reported 
dividends and other money received on 
the stock as long term capital gain from 
basis of zero. Purchaser did not report 
any of dividends as income. Commis- 
sioner determined that dividends were 
ordinary income to decedent in years in 
which they were received, and assessed 
deficiencies. 


HELD: Dividends received by decedent 
by reason of his retention of stock were 
not ordinary income. Dividends belonged 
to and were constructively received by 
purchaser and constituted ordinary in- 
come to him. Beneficial use of property 
was in purchaser. Dividends received by 
seller were not subject to his unfettered 
command, but first had to be credited 
against purchaser’s obligation to pay full 
consideration. Hobson Est. v. Comm., 17 
T.C. No. 101, Nov. 27, 1951. 


BUREAU RULINGS 


Withholdings on payments to widow. 
3ureau has ruled that payments made 
to widow of deceased employee constitute 
wages subject to taxes under Federal 
Insurance Contributions Act if paid for 
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services performed by such employee 
and not as gratuity or pension. With- 
holding of income tax, however, is not 
required on such payments. Special Rul- 
ing, Nov. 18, 1951. 


Supplementary tax convention with 
Canada ratified. Following exchange of 
ratifications, supplementary convention 
between United States and Canada has 
been put into operation. Provisions of 
new convention are effective with respect 
to estates of decedents dying on or after 
November 21, 1951. To extent that cor- 
responding provisions of 1944 convention 
are in conflict, 1944 provisions are super- 
seded. 








First Choice for 
Trust Service 


in Missouri 


The St. Louis Union Trust 
Company engages only in the 
trust business. It does no bank- 
ing business. It accepts no depos- 
its subject to check, It is the 
largest stockholder of the First 
National Bank in St. Louis, 
with which it is affiliated. It is 
the oldest trust company in 
Missouri. 


It administers a large volume of 
trust business and operates on 
the efficient ‘‘staff and line’ 
plan. Every estate and trust re- 
ceives the personal attention of 
the administrative or “‘line’’ 
officer to whom it is assigned. 
These officers are backed up by 
staff departments, such as our 
investment analysis and re- 
search departments, two separate 
tax departments, real estate de- 
partment, close corporation 
department, etc. 


We suggest consideration of our 
Company for ancillary service 
in Missouri or where recommen- 
dations are to be made to people 
moving from other states to 
Missouri. 


“Trust Service Exclusively” 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 
Affiliated with the First National Bank 
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RECENT FIDUCIARY DECISIONS 


ASSETS — Administration — Who 
Has An Interest In An Estate? 


Pennsylvania—Supreme Court 
Kilpatrick Estate, 368 Pa. 399. 


The surviving husband of Gertrude 
Lare presented for probate a will in his 
favor in the form of a check, over which 
a contest is still pending. Mrs. Lare had 
been previously married to George Kil- 
patrick and had been a distributee of 
that husband’s estate by adjudication of 
the Orphans Court of Fayette County 
some 14 years before. The surviving hus- 
band filed a petition in the Orphans’ 
Court of Allegheny County to compel 
the administrator d.b.n. of his wife’s 
estate to seek a review of the estate of 
George Kilpatrick, which petition had 
been dismissed. He then petitioned the 
Orphans’ Court of Fayette directly for 


a review of the Kilpatrick Estate and 
that petition was also dismissed on the 
grounds that his interest was too remote 
and res judicata. He appealed. 

HELD: Affirmed. The petitioner is not 
a party interested in the Kilpatrick Es- 
tate within the meaning of Section 48 


of the Fiduciaries Act of 1917; his in- * 


terest is only in the estate of his deceased 
wife. Orderly procedure requires a strict 
adherence to the rule, for only the per- 
sonal representative of a deceased party 
in interest stands in the shoes of such 
decedent. Legatees, spouses or next of 
kin of that decedent really do not be- 
come parties in interest within the mean- 
ing of the statute until by an accounting 
it is shown that all creditors or those 
having a prior claim have been satisfied 
and the distributees’ rights fixed. How- 
ever, the decision of the Orphans’ Court 
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of Allegheny County is not res judicata 
because the parties are not the same. 


CHARITIES — Bequest to Pension 
Fund of a Railroad Corporation as 
Charitable 


California—Supreme Court 
Estate of Tarrant, 38 A.C. 43 (Nov. 16, 1951), 


Tarrant’s wil) gave the residue of his 
estate in equal shares to the pension 
funds of the Canadian Pacific Railway 


Co., Great Northern Railway Co., and 
the Railroad Retirement Board. The 
Probate Court held the bequest non- 


charitable, that the named legatees could 
not take by will, and that the property 
should escheat (there were no heirs). 

HELD: Reversed. The legacies were 
charitable in nature. 


DISTRIBUTION Entire Trust In- 
come Payable to Conservator Irre- 
spective of Incompetent’s Needs 


Iowa——Supreme Court 
In re Young’s Will, 49 N.W. (2d) 769. 


Testatrix died in 1926 survived by an 
incompetent granddaughter who is still 
living. She left a fund of $600,000 in 
trust “the income whereof shall be paid 


monthly or as received for the benefit 
of my granddaughter... . during the 
term of her natural life only, and said 
income shall be used for the comfort, 


care, support and maintenance of said 
Dorothy Pool. Upon the death of said 
Dorothy Pool said principal sum... 
and accumulations, if any, shall become 
a part of my estate subject to the terms 
of this will.” 

Testatrix left a further sum of 
$100,000 in trust, the income to be used 
“for any purpose for the benefit of the 
said Dorothy Pool during the term of 
her natural life only” with the further! 
provision that the Trustees may in their 
judgment use ‘any part of the principal 
for the benefid of the said Dorothy Pool 
“for and during the term of her natural 
life only, in the event that any and all 
income herein provided for that purpose 
shall be inadequate to furnish said Dor- 
othy Pool with all the care, comfort, 
convenience, nursing and maintenance 
which may be deemed expedient, whether 
for necessaries or luxuries.” 

For many years the predecessor of the 
present trustee had paid all of the in- 
come from the $600,000 trust to the con- 
servator of Dorothy Pool whether or not 
the entire income was necessary for her 
care and support. The questions to be 
determined are whether the entire net 
income of the two trusts vests in the 
beneficiary as it accrues and whether the 
trustee shall pay the income directly ac- 
cording to the beneficiary’s needs as they 
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arise or without reference to the needs 
of the beneficiary. 


HELD: The entire net income vests in 
the beneficiary as it accrues and it is 
the trustee’s duty to pay the entire net 
income to the conservator without refer- 
ence to the beneficiary’s needs. In re- 
jecting the residuary beneficiary’s claim 
that it was not the intention of the 
testatrix that the incompetent build up 
an estate from the excess portion of the 
net income which was not required for 
her needs, the court held that the term 
“accumulations” related to capital gains 
only and was not a restriction upon the 
right of the beneficiary or her conserv- 
ator to receive the entire net income. The 
will fails to manifest a clear intention 
by testatrix to limit payment of the in- 


come to Dorothy’s actual immediate 
needs. 
DISTRIBUTION — No Right of Re- 


tainer Against Heir for Debt of 
Ancestor 


Washington—Supreme Court 
Johnson v. Huntley, 139 Wash. Dec. 464. 


In 1908 and 1909 Ernest lent money 
to his brother Charles Carlson, who died 
insolvent in 1933, without having paid 
his notes to Ernest. Upon Ernest’s death, 
intestate, in 1949, his heirs were his 
brother, his sister and the three children 
of his deceased brother Charles. The 
supervisor of the Inheritance Tax 
Division classified the children of Charles 
as Class “C” beneficiaries, and com- 
puted the tax on their one-third of 
the estate accordingly. The adminis- 
tratrix filed claiming that 
none of the estate was distributable to 
the children of Charles, because the in- 
debtedness of their deceased father ex- 
ceeded what would otherwise have been 
their distributive share of the estate. 
The trial Court sustained the objections 
of the administratrix. 

HELD: Reversed. The right of retain- 
er can only be applied where the same 
person is entitled to receive the legacy 
and is liable to pay the debt. The cross- 


objections 


demands must be payable in the same 
right. The statute of descent and distri- 
bution distributes the share of a de- 
ceased brother or sister to the children 
of such deceased brother or sister by 
right of representation. The words “by 
right of representation” in the statute are 
equivalent to “per stirpes,” and define 
the quantum of the estate inherited by 
each representative in the class. The chil- 
dren of the predeceased brother repre- 
sent and stand in the place of their de- 
ceased parent in the sense that they to- 
gether take, per stirpes, from their uncle, 
one share of the estate. 

The statute casts the inheritance di- 
rectly upon the heir, free of any claim 
there may be against his immediate an- 
cestor. The administratrix may not retain 
the amount of Charles’ debt to Ernest 
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against the distributive share of Charles’ 
children. 


DISTRIBUTION — Statute of Limita- 
tions Not Tolled by Alien Enemy 
Status of Heirs Seeking to Recover 
Escheated Property 


Oregon—Supreme Court 
Peters v. McKay, decided Nov. 14, 1951. 


This was a suit by persons claiming 
to be heirs to recover $8,233 of an 
escheated estate. The administrator 
had paid over the money to the State 
Treasurer on April 14, 1932 as an 
escheat pursuant to the order of the 
probate court. In the immediate proceed- 
ing the trial court made an order quash- 
ing service of a second petition for re- 
covery of the escheated property on the 
ground that the statutory period of ten 
years for recovery had expired. The 
plaintiffs claimed that the statute of 
limitations did not apply to them during 
the period December 11, 1941 to May 8, 
1945 because as residents of Holland 
they were alien enemies and barred from 
bringing suits in the courts of the state. 


HELD: Affirmed. Section 1-217 OCLA 
relates only to the tolling of statutes of 
limitations in actions against suitable 
persons and not against the state. The 
ten-year period had fully run before the 
suit was commenced on July 1, 1946. 


Escrows — Agent Liable for Pay- 
ment on Forged Papers 


Missouri—Supreme Court, Div. 1 


Marvel Industries, Inc. v. Boatmen’s National 


Bank, 239 S.W. (2d) 346. 

Defendant bank undertook to act as 
escrow agent in accordance with the pro- 
visions of a three-party contract where- 
by plaintiff was to purchase from one 
Mullen 196 tons of sheet steel. Plaintiff’s 
residence was in Detroit; Mullen was 
ostensibly a resident of St. Louis, where 
both he and defendant signed the con- 
tract; the steel was to be shipped to 
Detroit from New Orleans. Plaintiff de- 
posited $16,000 in escrow with defendant, 
the contract providing that defendant 
was authorized “on behalf of the Pur- 
chaser to pay to the Seller, R. E. Mullen, 
the said sum of $16,000 upon presenta- 
tion to the said Bank of the original 
bills of lading from the railroad, showing 
shipment of all of the steel above de- 
scribed.” 

Thereafter, Mullen presented to de- 
fendant what appeared to be the original 
bills of lading and received from de- 
fendant the $16,000. The steel was never 
shipped, and it became apparent that 
the bills of lading were forged. Plaintiff 
brought suit against defendant to re- 
cover the money paid to defendant as 
escrow agent. The issue of whether the 
bills of lading were forged was submitted 
to a jury which found that they were 
forged and returned a verdict for plain- 
tiff for $16,000 and accrued interest. 
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HELD: Affirmed. Plaintiff made a sub- 
missible case on the issue of whether the 
bills of lading were in fact forged. It 
was not error for the trial court to re- 
ject the issue tendered by defendant as 
to whether it had exercised such care 
that it should not be liable. An escrow 
holder is charged with the performance 
of an express trust governed by the 
escrow agreement. 


In the contract in question “the 
original bills of lading” meant true 
original bills, not forged ones. There was 
no evidence in the record of any business 
practice or custom warranting a de- 
parture from the strict terms of the 
contract. Where a person acts as the 
depository in escrow, he is absolutely 
bound by the terms and conditions of the 
deposit and charged with a strict execu- 
tion of the duties voluntarily assumed. 


EXPENSES — Allowance Made to 
Beneficiary for Attorney’s Fees in 
Resisting Charges in Executor’s 
Account 


California—District Court of Appeal 

Estate of Lundell, 107 A.C.A. 599 (Nov. 9, 

1951). 

In 1948 the probate court awarded 
$12,000 extraordinary fees to the at- 
torneys for the executors of Lundell’s 
will. The guardian of the chief bene- 
ficiary under the will objected to the 
petition for fees and after an unsuccess- 
ful objection in the trial court, obtained 
a reversal of the order for allowance on 
appeal, the fees being cut to $6,500. The 
guardian then petitioned for allowance 
of costs and attorney’s fees ($2,500) in 
resisting the claim made by the estate’s 
attorneys. 


HELD: Order of probate court allow- 
ing the $2,500 fee affirmed. It was an 
expense incurred for legal services in 
preserving a common fund for the benefit 
of all persons interested in the estate and 
is a proper charge against it. 


JURISDICTION — Probate Court Can- 
not Try Title Controversies 


Oregon—Supreme Court 
Arnold v. Arnold, decided Nov. 21, 1951. 


This was an appeal from the Circuit 
Court Probate Department adjudicating 
title to real property. The petition claim- 
ed that the deceased at the time of his 
death was the owner in fee simple of 
certain real property, that defendant 
falsely claimed to be the widow of the 
decedent and took possession of the prop- 
erty after the death of decedent and 
engaged in a conspiracy with others to 
withhold its possession from the admin- 
istrators and collect the rents from the 
tenants. The plaintiffs sought ejectment 
of the defendant from the property, an 
accounting and determination of title to 
this and other property. A question of 
jurisdiction of the court was raised at 
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the time of oral argument and both coun- 
sel conceded jurisdiction of the trial 
court sitting in probate proceedings. 


HELD: The statute creating the 
Probate Court for Multnomah County 
limited its jurisdiction to probate pro- 
ceedings, and inasmuch as the litigation 
in this case did not grow out of the pro- 
vision of a will or to declare rights under 
a will, the probate court had no jurisdic- 
tion. Decree of the lower court was re- 
versed with directions to dismiss the pro- 
ceedings without prejudice to either 
party. 


LIFE TENANT & REMAINDERMAN — 
Court Overrules Trustee’s Discre- 
tion in Allocating Stock Dividend 
to Principal 


California—District Court of Appeal 

Estate of Heard, 107 A.C.A. 315 (Nov. 1, 

1951). 

Mrs. Heard’s will left the residue of her 
estate to Bank of America as trustee 
to pay $200 per month to her son John 
and various sums from income to other 
persons. The balance of the income was 
to go to John until the trust terminated. 
Upon termination the trust estate was 
to go to John’s issue or if he left none 
then to charitable beneficiaries. A decree 
of distribution was made March 18, 1946, 
to the Bank as trustee. Part of the trust 
estate consisted of 953 shares of stock 
of Bank of America. In 1949 the Bank 
declared a 20% stock dividend which the 
trustee allocated to corpus. The will pro- 
vided that “. . . it shall at all times be 
the duty and power of my said Trustee 
to determine what is income and what is 
principal of the Trust estate .. .” 


John filed a petition requesting the 
court to instruct the trustee that such 
dividend constituted income and that its 
failure to determine it to be income was 
not in accord with its best judgment 
and constituted an abuse of discretion. 


HELD: Judgment directing the trustee 
to allocate the dividend to income af- 
firmed. The stock dividend being capital- 
ization of earnings since the testatrix’s 
death in 1939, it should have been allo- 
cated to income. The discretion conferred 
upon the trustee was not “absolute” and 
the trustee was required to act within the 
bounds of a reasonable judgment, which 
it did not do. 

(NOTE: This case arose before the 
enactment in California in 1941 of a 
modified version of the Uniform Prin- 
cipal and Income Act. Under that Act 
the dividend in question would have been 
principal.) 


REVOCATION — Failure to Mention 
Prior Amendment in Ratification 
Clause of Subsequent Amendment 
Did Not Revoke Prior Amendment 


Illinois—Supreme Court 
Continental Illinois National Bank and Trust 
Co. v. Art Institute of Chicago, 100 N.E. (2d) 
625. 


Decedent created a trust in 1930 re. 
serving the right to amend the same by 
written instrument filed with the trustee, 
Decedent amended the trust seven times 
by executing duplicate instruments dur- 
ing his life. By a 1934 amendment he 
cancelled the third article and substituted 
a new third article which provided foy 
gifts to certain relatives and friends and 
gave the residuary income to X. By a 
1936 amendment he cancelled said amend- 
ed third article and substituted a new 
third article which gave the residuary 
income to Y. The decedent’s executed 
copy of the 1986 amendment was never 
found. 


In 1945 he amended the trust twice, 
each ratifying the trust instrument as 
amended on specified dates which includ- 
ed all the amendment dates except the 
1936 amendment date. One of the said 
1945 amendments amended the third arti- 
cle to provide for identical gifts to rela- 
tives and friends as had been provided 
for in the 1934 amendment. By a codicil 
to his will executed in 1945 decedent gave 
the residue of his probate estate to the 
trustee of his 1930 trust as amended on 
specified dates which again included all 
of the amendment dates except the 1936 
amendment date. 


The trustee and the executor petitioned 
for a construction of the trust agreement 
and of the will and codicil. Extrinsic evi- 
dence had been admitted in the lower 
court showing that the attorney who pre- 
pared the instruments listing the amend- 
ments had worked from the trustee’s 
“office boy” which through inadvertence 
did not include a copy of the 1936 amend- 
ment. 


HELD: (1) The 1936 trust amendment 
controls the disposition of the residue of 
the trust property for the following rea- 
sons: 


(a) The loss or destruction of the de- 
cedent’s copy of the 1936 amendment 
could not amount to a revocation of the 
1936 amendment since the trust agree- 
ment prescribed the exclusive method of 
amendment. 


(b) The mention of the 1934 amend- 
ment and failure to mention the 1936 
amendment in the ratification clause of 
the 1945 amendments did not operate as 
a cancellation of the 1936 amendment 
and readoption of the 1934 amendment. 
In each pre-1945 amendment decedent 
used the specific words necessary to 
amend the trust in the body of the 
amending instrument and did not rely on 
references to prior amendments in the 
ratification clause to accomplish the 
change. 


(c) The portion of the 1945 amend- 
ment which reinserted gifts to friends 
and relatives identical to those provided 
for in the 1934 amendment served no 
useful purpose if the references to prior 
amendments in the ratification clause 
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were intended to revoke the 1936 amend- 
ment and readopt the 1934 amendment. 


(d) The extrinsic evidence of how the 
attorney prepared the listings of previous 
amendments was properly admitted to 
explain an ambiguity. It was not shown 
that decedent directed such listings and 
decedent’s careful statement in each case 
of what should be amended indicates the 
listings were not intended to have any 
donative effect. 


(2) The gift under the will and codicil, 
as applied to the trust agreement and its 
amendments, presents the same am- 
biguity and requires the same conclu- 
sion. 


SPOUSE’S RIGHTS — Bequest of Statu- 
tory Share Prevails over Worthier 
Title Rule 


Iowa—Supreme Court 
In re Coleman’s Estate, 49 N.W. (2d) 517. 


Testator died in 1950 without issue, 
leaving a surviving spouse. His will pro- 
vided that his widow should receive “all 
her legal rights as to my property, which 
is 4% of my estate ...1 want my brother 
Arthur to have the remaining 24 of my 
estate.” A later codicil confirmed the 
will in general but provided: “In the 
event my brother Arthur ... should pre- 
decease me .. . I devise all the rest of 
my property, that is, what is left after 
my wife Cecil receives her share of 34, 
to my nephew, son of my: brother 
Arthur.” 


Arthur predeceased testator. Section 
363.32 of the Code of Iowa provides: “If 
the intestate leaves no issue, the whole 
of the estate to the amount of $15,000 
. and % of all... excess .. ., shall 
go to the surviving spouse and the other 
% of said excess shall go to the par- 
ents... .”’ It was the contention of the 
widow that her “legal rights” should be 
determined under the statute under a 
proper construction of the will but this 
contention was rejected by the trial court. 


HELD: Affirmed. Under the “‘worthier 
title’ rule in Iowa it is held that where a 
will heir the 
identical share which the spouse or heir 
would take in the absence of a will, the 
heir or spouse does not take under the 
will as it is not the “worthier title.’”’ But 
this rule is inapplicable because the pro- 
vision that the widow was to take 1% 
controls and repudiates the theory that 
the widow was to take under the statute. 
The “worthier title’ rule applies only 
where the estates are identical and in 
this case they were not. 


leaves to a spouse or 


Extrinsic evidence was inadmissible to 
show that the testator intended the 
widow to take more than 14 of the estate 
because the will and codicil were clear 
and unambiguous. 


January 1952 


SPOUSE’Ss RIGHTS — Proceeding to 
Open Default in Electing to Take 
Intestate Share Held not Timely. 


New York—Surrogate’s Court, Kings County 
Matter of Kupofsky, N.Y.L.J., Dec. 3, 1951. 


Letters testamentary were issued on 
June 20, 1950. Decedent’s husband failed 
to serve a notice of election to take 
against the will within six months after 
the issuance of letters testamentary nor 
did he obtain an order from the Surro- 
gate within the six month period ex- 
tending his time to elect as permitted 
by Decedent Estate Law, Section 18, 
subdivision 7. That statute further pro- 
vides: 

“If a spouse shall default in filing such elec- 
tion within six months after the date of issu- 
ance of such letters, such surrogate’s court may 
relieve the spouse from such default and au- 
thorize the making of such election within a 
period to be fixed by order, provided no decree 
settling the account of the fiduciary has been 


made and provided further that twelve months 
have not elapsed since the issuance of letters.”’ 


On June 19, 1951, the husband served 
and filed a notice of election. On June 
20, 1951 (one year from the issuance of 
letters testamentary) the husband sub- 
mitted a petition to open his default in 
filing his election and on the same day 
obtained an order to show cause return- 
able August 2, 1951 which required that 
service thereof be made by July 30, 1951. 
All necessary parties were served on 
July 16, 1951. Did the Surrogate have 
authority under Section 18 subdivision 
7, D. E. L. to grant an order opening 
the default nunc pro tune as of the day 
of filing the petition? 


HELD: The Surrogate has no author- 
ity to grant an order opening the default, 
because the order to show cause did not 
institute the proceeding. To comply with 
the statute, all the necessary parties 
must be served with the order to show 
cause before the expiration of the twelve 
month period. 


TERMINATION — Arrearages in An- 
nuity Payments Do Not Require 
Continuation of Trust Beyond 
Stipulated Time 


Iowa—Supreme Court 
In re Towle’s Estate, 49 N.W. (2d) 558. 


Testatrix bequeathed to each of three 
persons a life annuity of $500 payable 
out of income with direction to convert 
the entire estate into cash “at the death 
of my last surviving beneficiary” and a 
residuary bequest of the entire proceeds. 
Two of the three annuitants are deceased 
but the assignee of one and the estate 
of the other are parties to the proceeding 
as is the surviving annuitant. The pay- 
ments to all the annuitants were sub- 
stantially deficient in a sum approaching 
in the aggregate the value of the estate. 
The trial court held that the trust should 
continue until such time as the deficiency 
in the payment of the annuities is made 
up from the income and that thereafter 
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the corpus of the estate should be dis- 
tributed to the residuary beneficiaries. 


HELD: Reversed. Arrears to an- 
nuitants are to be paid out of subsequent 
income unless the intention of the donor 
to the contrary is clearly shown. This 
does not require that the estate or trust 
remain open beyond the time prescribed 
in the will or beyond the death of the 
last annuitant. The trial court was in 
error in holding that the trust should 
continue beyond the death of the last 
annuitant for the purpose of paying ar- 
rearages from income. 


WILLs — Construction — Presump- 
tion Against Intestacy Will Not Al- 
low Court to Read Into Will Miss- 
ing Provision as to Residue 


New Jersey—Supreme Court 

Guaranty Trust Co. v. First National Iron Bank, 

84 A. (2d) 6. 

Testator directed that residue of his 
estate be held in trust with $200 monthly 
income therefrom distributable to daugh- 
ter-in-law and her mother or survivor, 
for life. Full balance of income, plus 
principal, was to be accumulated until 
separate fund of $48,000 was created. 
This sum was then to be invested separ- 
ately to provide monthly income in sub- 
stitution for $200 per month first di- 
rected. After death of survivor, this fund 
was to be added to residue. Testator 
further directed that after $48,000 trust 
was established, second trust was to be 
created, income from which was to be 
paid to named persons, and upon hap- 
pening of certain contingency, principal 
was to be distributed to such persons 
outright. There was no disposition of 
residue and trustees named under second 
trust were limited to distribution of that 
trust. Estate was never large enough to 
provide separate $48,000 fund. 


HELD: Presumption against partial 
intestacy will not allow court to enlarge 
upon or supply direction regarding miss- 
ing disposition. 


WILLS — Probate — Breach of Con- 
tract Not to Contest 


Washington—Supreme Court 
Bayley v. Lewis, 139 Wash. Dec. 430. 


The principal legatees of an estate 
sued to recover the consideration they 
paid to defendant, Mrs. Lewis, in settle- 
ment of a threatened will contest. The 
defendant cross-complained to recover a 
ring and the balance of the money alleged 
to be due under the settlement contract. 
Under the agreement, Mrs. Lewis 
acknowledged full settlement of all claims 
against the estate and agreed not to con- 
test the will, in consideration of $3,500 
and three pieces of jewelry. There was 
delay in delivering one ring to the de- 
fendant because it had not been ap- 
praised. Before receiving the ring, Mrs. 
Lewis elected to rescind the settlement 
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contract and commenced suit to contest 
the will. The executor pleaded the set- 
tlement contract as a defense. During the 
contest, Mrs. Lewis took a voluntary non- 
suit, and thereafter demanded delivery 
of the ring. The ring was never de- 
livered, and the legatees brought this 
action to recover consideration paid Mrs. 
Lewis. The trial court entered judgment 
for plaintiffs and dismissed defendant’s 
cross-complaint. 


HELD: Reversed. Although there were 
two substantial breaches of the contract 
— Mrs. Lewis’ notice of rescission and 
her action in instituting the will contest 
— plaintiffs did not elect to rescind, but 
expressly rejected the notice to rescind, 
and stood by while the executor pleaded 
the settlement contract as an affirmative 


defense in the will contest. Although Mrs, 
Lewis breached the covenant in the con. 
tract not to contest the will, she did not 
breach, and was incapable of breaching, 
her release and acknowledgement of ful] 
settlement of all claims against the 
estate. That covenant was already fully 
executed on her part. Mrs. Lewis’ breach 
of covenant not to contest did not amount 
to a total failure of consideration. Her 
partial breach was terminated when she 
took a voluntary non-suit. The breach 
terminated prior to the bringing of this 
action. Plaintiffs received the major por. 
tion of the benefits they bargained for. 
There was substantial performance by 
Mrs. Lewis. It would be inequitable under 
the circumstances to deny her specific 
performance. 
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